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for H.(Mr. orally),Alexander Murchie John& MurchieMurchie
administrator.Gillingham an individual and asas

Administrator, furnishedShulins, Harry Blake,for C.M.Jacob
no brief.

(Mr. thePiper Piper orally), forDemond, Sulloway, & Jones
defendant.

mightplaintiffs claim that be foundPage, J. The the defendant
any one that consideration.negligent respectsin of three demand

being negligent speed.atoperatedis that train was aI. It said the
thirty-fiveby the rules was milesprescribedlimit defendant’sThe

speedno wascrossing.at is evidence that such ahour this Therean
speed greaterthis asestimated the on occasionimproper. No witness

thirty departure of thethirty-five.and Between thethan between
elapsedNewbury accident,the of anfrom Station and momenttrain

justeight for a under four miles indicatedof minutes distancetime
average thirty.of thanspeed lessan

plaintiffs testimonyfromarguemeet the Mrs. Blake’s thatTo this
passed stump eighty-eightsoon she afirst saw the train aftershe

twenty-speedrail; that her was then betweenfrom the nearestfeet
hardhour; immediatelyshe braked asthirtyand miles an thatfive

it thesaw train was betweencould;she that when she first theas
respectivelyfeet frompoles (situated 119 and 262first and second

wayquitecrossing); possibly it was not halfmiddle of the thatthe
poles; stopto a withsecond and the first that she camethebetween

on at mo-crossing;of that theone front corner the automobile the
away.”stopped,she train was “a fewfeetment the

ofthe distance the auto-arguedIt is that the train traveled twice
thatstop, plaintiffsit to a and concludemobile before came the

speed the to 55 anis the of train was 45 milesthere evidence that
foraverage speedan the auto-conclusion would reflecthour. Such a

speedof to miles. or not this conformsmobile 22.5 27.5 Whether
brakes, Mrs.extremely applyingdoubtful. Before herto the fact is
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her aspeedBlake set as between 25 and 30. Since she came to dead
stop averageprior collision, speed,to of on her testimony,the the her

high maycould not beenhave as as 27.5. It have been well under
22,5. Nobody guess.do more thancan

proportionThe correct mathematical is that the distance traveled
by speedaverage byMrs. Blake was to her as the distance traveled

speed.the train was to the train’s The last factor is the “unknown
quantity” proved by plaintiffs.to If isbe the it to be ascertained

Concerningmathematically, the three other factors must be known.
bythese it to (1)three is be observed that the distance traveled Mrs.

something eighty-eight feet, uponBlake was less than her own testi-
mony, guess-work;tomuch, (2)but how is left that whichspeed,her

(a) twenty-five thirtywas somewhere between miles until sheand
applied point, (b)her brakes at some unknown and thereafter some
unknown ratio of diminution zero distance,to over an unknown

average speed approximation;makes her unknowable even with
(3) anyand she not ofpositiontell with the the traincould exactness

when first saw it. She saidshe it was between the first and second'
poles, though thoughtapart,which were 143 feet and she it was

quite“not way pole,”half to the first she also said that she could
place exactly verynot it and when “You are not aboutasked sure
repliedit,” “Well, very say.”it is hard to

In figuringthe situation entirelydisclosed mathematical bewould
conjectural and valueless.

II. is signals pre-It claimed that the giventrain were not as
P.by L., 249,scribed c. s. positively23. The three trainmen testified

blown;that the whistle was two rung,said that the bell was but the
conductor was not sure it. passengers, pensionerabout Two aone

employee whistle;and the other an of defendant,the heard the one
of them hoar bell,did not the and notthe other was sure.

whollyOf witnesses, express messengerthe disinterested the heard
passenger guestboth whistle bell. The ofand who was to be a the

Gillinghams purposed Bradford,and whom Mrs. to atBlake meet
below, saythe next station notwhistle,heard the but could about

bell. A away whistle,the man five hundred feet heard notthe but
Another, fortythe bell. away, posi-rods theheard whistle and was

that he appliedtive heard the train-brakes thereafter.
listeningA signal,number of witnesses heard no notbut were

not they naturally signals,and were situated so that would hear the
given. timingif questionTwo witnesses raised some to be-as the

One,tween the whistle and the crash. north of thefive hundred feet
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saidhighway, heon side of thecrossing, of a house the westback
minutes,ofcoupleaby “perhapsa inwhistle,heard a followed crash

say.”Ilong short,or can’tmight too toosomething,like that; that be
was soundedit that the whistleplaintiffs to be understoodThe desire

fornot at all thenorth,further andCrossing,for the Morse a mile
“upitwhen wasBailey Crossing. heard the whistleThe witness

Bailey Cross-whistling post for theRoughlyofback” the house. the
likely wouldjust that the witnessing of it. It was aswould be back

of the sound.wrong elapsed time as about the directionabout thebe
crossing thejudgein for whichSince, any event, he was unable to

it notjury not conclude that wassounded,whistle the couldwas
appearit notBailey Crossing, particularly since doesgiven for the

listening.that the witness was
mill,working oppositein the sawwitness, the woodsAnother

manynotcrash there werethe whistle and thesaid that between
However,length of heseconds, appreciable time.was anbut there

crossings. Itfor bothdefinitely that whistle soundedtestified the
testimony, plaintiffsthethe thatfound,could not be from above

signals. Thosegiveof the trainany significant failure tohad evidence
hearing.not Thosereason forwho to the had somefailed hear whistle

necessarily consequencein hear thenotheard the whistle wouldwho
sounded, and noboth werepositive thatbell. There was evidence

they not.persuasive that wereaffirmative evidence
car, whoof theBlake, driveronlyThe was Mrs. theother witness

crossing andtheapproachedaslisteningtestified that was sheshe
preparingshe wasshe nor Whilethat heard neither whistle bell.
Crossing,Morsea for thehome,to start from her father heard whistle
happenedCrossing. thenBaileyit Whatthoughtand to be for the

the house ortestimony. “Q. you leftbyis And asdisclosed her
say anythingjust your fatheryouas into the car didgettingwere

train’goes thesaid: ‘Thereyouto train? A. ... Heabout the Yes.
youQ.which. Didjust suregone.’or ‘The train has I can’t tell

I in theyourself No. wasat time? A. ...anyhear whistle that
yourQ. WasQ. your A. Outdoors.house. Where was father?
anyyou could heardriving any open soor in the carwindow window
youor notQ.might A. Yes. Whetherwhistle or bell there be?
paygone,train hadyournotwithstandingdid father had said the

just Q.the same.or A. I lookedanyattention to whistle bell?
justlistening the sameyouyou approachedor not wereWhether as

examinationlistening.”A. the directYes,too? I was This ended
by plaintiffs’ attorney.the
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On it ondevelopedcross-examination that the ventilator her
openside of the car was a half or so the on herinch and window

mother’s (away sound)side from ofthe source “was down about
way,half I say, perhaps, exactly.”should I know ifWhat,don’t

any, bynoise was occupants appear.made the car or its does not
But in any arrangementevent the to hearing,was not suited acute

designed.and it could not be itfound that was so Nor was there
necessity onlyfor openings shortlysuch for Itsound. was after 3:30
(standard) of mid-May,an afternoon in and it was warm and clear.
Though the listening,witness said she was she not act ifdid as she

listening.was getShe testified that she knew that could toshe not
guestthe station to gotmeet her when the train relyingin. She was

having passedon the train crossing.the inShe was inattentive
looking, for isthe evidence clear that she aslook,did not she said

did, pointshe at the up track,first where she could have seen the
but forty beyondsome feet point. jurythat the herWhen found
negligent they only possiblethereached conclusion on the evidence

looking. fairlyas to her thoughtShe cannot tobe have listened
attentively, if at all. is sayingThis not a case of a driver he listened

expected (Lavalleefor an Railroad,train v. 323),89 N. H. but of one
sayswho unexpectedshe for an oflistened train. It was a case

subject.”“circumstances not calculated to toattract attention the
Stinson v. Railroad, 473, Upon record,81 N. H. 474. the her testi-
mony signalthat she no noheard therefore has affirmative value in
establishing signallack of tendencya has no to positiveand meet the
testimony byto contrary, entirely personsthe some of it disinterested

personsor who naturally by sympathywould be inclined the excited
by this terrible to testimonyaccident avoid to facta which was

memory. Kingsbury Railroad,indoubtful their sensations and v.
79 H. 203.N.

plaintiffsIII. The claim, finally, thethat defendant owed to
dutythem a special crossing protection.of there someWhile was

testimony, by GillinghamMr. inothers,and that certain weather
conditions and points,at certain a could alistener not tell whether

givenwhistle crossingwas other,at one or there not thethe was
slightest put uponevidence the high-that defendant was notice that
way mighttravelers in some instances be misled.

duty provideThe to special protection crossings,at such as cross-
gatesing-tenders, upon specialand lights, dependsautomatic the

dangers inherent in uponthe situation and volume ofthe traffic on
highway Despresand railroad. 87Railroad,v. N. H. 427. The
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Bailey Crossing dangerouswasengineer that thesaidlocomotive
dangerous,” he added. This does not“They are allway.”“in a

crossing dangerous.speciallywasthat thisthe conclusionwarrant
approachestheobscure, since railroadthat it wasHe further said

wason curve between trees. There somenorth an eastwardfrom the
of the view of a train. visi-partial obstruction Yet theofevidence

twenty-fiveand feet southbility highway at one hundredfrom the
sight of train at 250permitted a least feet aboveof railthe nearest

feet, a train could be seen at leastcrossing, seventy-nineatthe while
conclusively appears, on thetrack, the latter testi-up the as500 feet

engineer produced by plaintiffs, the former onthemony of the civil
indisputable.which are The view wasphotographsofthe evidence

supra).completely (Despres Railroad,v.nowhere hidden
with amount of traffic.to be balanced the TheThis situation has
track, passedonly single dailyover whichadefendant maintained
eveningno At the time ofway. were trains.each Theretwo trains

Newburyfrom tohighway oiled South athe had beenthe accident
crossing, truckingthe inof feet south- of butsome hundredspoint

up badly.the road Furtherwith saw mill had brokenconnection the
countrysouth, highway was a dirt road.the the narrowtowards

Newbury, to the northcrossing South locatedthe andBetween
Sunapeeto fourNewport,road and there wereon a main-traveled

crossing,ofof a mile. the the firsta distance about Southhouses in
away. ContinuingmileGillingham house, a halfthehouse was

then twomile,no houses for more than a half nearsouth, werethere
further, house,of a fourth andtogether. quarterA a mile there was

beyond,distance a few more. Somewherecorner, an undefinedat a
boarding-house.golf club,a also summerthere was ain that direction

per cent,ten butthe road has increasedyearsIn traffic overrecent
not Indensity sparsityor the evidence doesfrom what disclose.

ofthe extent whichday traffic,there businesstime,the was “some?
attemptno to disclose.there was

highwayheavy trafficanything approachingonlyThe evidence of
occupynotevenings, when the defendant didto summerrelated
owed.special protectionfound that wascrossing. It could not bethe

Judgments the defendant.for
All concurred.


