
459

to painof the trial. That he will continue suffer some is a findable
only true,fact. He saw a doctor twice it is but injury,had to treat the

upand this he himself. He was laiddid more than a imme­week
diately duringaccident,after the which time he could not use his
leg, leginand had been bothered the use of the ever since. It can

onalso be found the evidence that he will continue to be bothered.
A claim is that as the result ofmade the accident he also has a loose­

rightof cartilageness the internal semi-lunar of the knee. Even
mightthough (whichwe discount the claim,latter seems to us too

onproblematical accept value) sayto its face we cannot the verdict
Presidingexcessive, denyingis and that the Justice inerred the

motion to set the verdict aside as such.
Judgment on the verdict.

All concurred.

Strafford,
No. 3259.July 15, 1941.

Carrig.Robert G. & Son,Watkins Inc. v. James A.
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(Mr. orally), plain-A. for theBurns Walter CalderwoodHughes &
tiff.

(Mr. Peyser orally), for thePeyser defendant.Snow &

nointo,the contract was enteredWhen writtenAllen, C. J.
parties no rockthe that would beunderstanding existed between

plaintiff’s manager inquirynoexcavating. The madein thefound
groundof theto find out the character the belowinvestigationor

him,that misled and theis made the defendantsurface, no claim
unexpectedno for conditions. Itreservationscontainscontract

be from andsite,material” shall removed the“allthatprovides its
unqualified.is In thisplaintiff is “to excavate”thethatterm

spaceof mutual mistake is not available. A ofa defencesituation
subject-excavated, character,whatever its was thebeground to

priceoffer of on that basis was ac-contract, and theof thematter
If plaintiffN. H. 94. the was unwiseDover,v. 67cepted. Leavitt

ground mistake,onchances, relieved,is not the of fromtaking itin
being The case differsfaced with them.incurred inthe burden

Aldrich, par-H.Company 42,N. in which theKing v. 81that offrom
perform-inproperty purportedfor the deliverednot contractties did

actually made.of contracttheance
finding “superseded”wasthat the written contractThe referee’s

torock discovered is construedwhen the wasby contractan oral
agreed to rescind the written contract aspartiesthat themean
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thoughthough had not into oral asit been made and entered an one
original thought thatit the soloand one. The defendant eitherwere

ofrequirenot thethe contract did the excavation of rock on basis
price rightsor con-willing foregowas to histhe contract under the

respectin It workimportantto rock. was to him that thetract
delayed, mayshould not be and other have contributed toreasons

any event,him to toinduce the concessionhe made. In he consented
excavatingspecial price rock, rightsfor his thea whatever under

plaintiff strength promise proceededcontract. The on the of the
the work.with

But supportthe defendant contends that the facts do not a claim
independent separateof and oftransactions,two one in rescission

thoughasthe written contract it in sub-nugatory,were and one full
shown,stitution of it. All that is as he is transactionurges, one

by pay excavatingwhich he was to formore the than the written
withprovided,contract that to incontract otherwise remain force.

upon the of position principleAnd basis this ofuponhe relies the
promise paycontract law that his consideration,to more was without

beingas promise pay plaintiff obliga-a to performancethe for itsof
alreadytion in outstanding.force and the contract wasWhether

rescinded with a new to placeone take its or it remainedwhether
in force a important.with modification of its Interms, is not the

of modification, byview a the of promise unsupportedclaim a con-
sideration is as tenable as of Aunder the rescission. modi-view a

partialfication involves a rescission.
In presentedthe plaintiffsituation the into a contractualentered

obligation. subsequently obligationFacts learned the to beshowed
burdensome improvident.and the contract requestOn insistent
by plaintiff,the bythe granteddefendant relief from athe burden
promise pay special priceto a which Theovercame the burden.
promise was not an assumption burden; special priceof the the was
fair and the defendant forreceived reasonable it.value

The grantissue whether the of isrelief a contractconstituted valid
of difficulty.one The promisebasic that a considera-rule without

tion for logical promiseit is invalid applicationleads to its a tothat
pay for alreadypromisor rightwhat the fromhas a to thereceive
promisee promisee’s performance existing dutyis invalid. ofThe an
is nothingno detriment him, given by beyondto himand hence is

alreadyis promisor.what due the But claim is made thatthe here
originalthe rescinded, respectcontract was in or in toeither full

terms, byof anysome its mutual rescissionconsent, and since
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agreed contract,in ofmutually upon promiseis itself a the claim a
subsistingperformance dutyto of a ispay for unfounded. The

of ifof the of rescission are course valid theterms contract rescission
is this claim is inThe answer to well stated thisvalid. defendant’s
quotation (2d ed.), calling“ButWilliston, Conts.,from s. 130a: an
agreement agreement awayfor doesan not do with therescission

agreementnecessity the forconsideration,of and when isrescission
coupled agreement providedthe inwith a that work for thefurther

agreement completed and the other partyearlier shall be that shall
give originally promised,than the total effect ofmore he the second
agreement exactlytoparty promisesis do what he hadthat one
previously do, party promises givethe otherbound himself to and to
an compensationadditional therefor.”

authority, argument ap-respectdue for this eminent theWith
pears beyondof controlto clothe consideration with insistence its

legalofrecognitionproper demands. full the worthlessnessWith
subsisting dutyapromise performanceof a of of as a voidbare and

accomplished by isconsideration, propera means not neces-result
sarily improperif the orbad it would be bad means werebecause

employed.were not
perceived requirementIt not the of consideration is neces-is that

promise paytosarily disregarded spitein of the net result of a more
ofobligation promisee.for the If theless, without additional

process ofreachingin a result is inoffensive to the doctrine con-such
promise.a naked If insideration, the does not becomeresult

ofanalysis complianceof with the elements a validthe transaction
hardly perversion principle giveof tomay found,be it is acontract

being reasonable,steps recognition.the result the meanstaken The
propriety.tomaytaken to it be examined determine theirreach

understanding divergenceis, importantly,In a widecommon there
adjustmentpromise promisea in of a contractuala andbetween bare

supportingpromise already outstanding. promise with no con-A
long humanupset well and established interrela-sideration would

thing. partiesa vain But to ations if the law not treat it asdid
subject anygenerally that it is to mutualvalid contract understand

changesmay performance. Changes totheyaction in its meettake
carryin be if the law is toconditions should validcircumstances and

by without rules conformable reasonableits function and service
ofunderstandings in matters and commerce.practices businessand

itbeing intended, should bein or in modificationRescission full
only aalthough party placesone andresult benefitseffective the
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only on the other. It of rescission rather thanburden is the fact
legal quality.the effect of it that its The differencedetermines

between a rescission unrelated to a and one interde-new contract
pendent case,a in eachcontract,with new with the result samethe
signifies result,no failure of consideration in the case. Thelatter

may be,it ofwhatever is indecisive of the character thecontractual
steps being bytransaction. pointed law,The taken out the the

result be Mergershould not held an idle one. of the andrescission
promise destroyinto one transaction does not them as elements
composing the transaction.

analysis promiseIn another of transaction,the more than a naked
payto more promisor appears. promisethan The wasthe owed

accompanied by understandingthe mutual the of thethat terms
contract were to be if themodified. The conclusion follows that
promisor righthad the the rock excavatedunder contract to have

price paid material,at the same as towas for he surrenderedbe other
Concedingit. plaintiffthat the did no more than the contract called

for, yet presentedif it discharge duty,was with its as ana from
element of the transaction, by application giftsof of a com-the law
pleted discharge of liability validlya form ofwas effected. The

bystatement which one a notright,surrenders if the law does have
special requirements may showingit, anyfor actbe in words the

makingto one of present. giftbe a promiseThe ofhere was not the
pay more,to plaintiff’sbut of fordutyrelease of the work less.to

was,Whether it in giftits form,character and a to the lawwhich
validity,attaches is to be considered.

byIt is true giftthat of aweight authoritythe of chosean oral
legallyin action is respectinineffective, to a to one nottransfer the

debtor. The relation per-between the creditor isand the debtor
sonal, byand assignable.common law the notcreditor’s title is

equitableSo far as under may assign, present,doctrines one as a
the use and benefit of his intangible ofrights, verbal statementa
the transfer is Williston, ed.),ineffective. s. 440. ButConts., (1st
when a creditor debtor,releases his thepaymentwithout full of
debt, assignmentno extinguished,is involved. and ifThe debt is
the inrelease is partial presentfull or present, per-measure isa the

Iffected. agreesthe creditor pay-to in fullparttake a of debtthe
ment, partand the paid,is exceptionno ofthe need considerationto

apparent.is completedThe transaction is a fulfilled.promiseof
The debt satisfied, accordingis parties,to the intention of andthe

thoughtit is that the law should validate the action. The law has
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may gratuitousvoluntaryno a not andpolicy that creditor make
everyday experience ofconcessions to his debtor. It is the business

legal noprinciple,is and of the oflife, and consistent with rule law
byofinterposes require proof presentthe thanevidence to other

it.testimonyoral of
argument validity strongis as as in thefor of the releaseThe

by pay by bankruptcyapromiseof a a debtor to debt barredcases
by (Underwood Eastman,of v. N. H.or the statute limitations 18

gin 39).582; Wig­ Hodgdon, cases,63 H. In such while thev. N.
gives away rightof besurvives, the debtor his not tocause action

receivingupon anything in return for the surrender.it,sued without
usually pastare of aground upon put,which the eases con­The

resting theysideration, implied, illogical, uponof one in itor is and
presented legaluponanomalous. But the view of a releaseare

consistency is maintained.
Frye Hubbell, 358, partH. it paymentIn N. was held that ofv. 74

discharged liabilityin for theaccepted paymentof balance.a debt full
of from thefollowed an extensive review the transactionThe result

adequatewith a conclusion thatstandpoint of contract law consid-
greater principle reason is theappeared and that “the thateration

weight of(p. 377) prevail. opposingshould Thelife of the law”
finding legal wereauthority the of considerationand difficulties

but, it isrecognized. assumed,of consideration was asThe need
of the of debtthought, unnecessarily. The surrender evidence the

discharge paymentofthe the debt. Partnot an ofwas essential
discharge. perceivedIt is notdischargein theaccepted effected

voluntarilyintangible right isanythere is when anthat difference
Frye payment acceptednominal had beenIf in the case apresented.

anydischarge complete,discharge, would have been andin full the
recognition byrequirement of scantpresent day tokens deserves

payment connotes asubstance the nominallaw. In sum andthe
say necessarysubstantially debt, and that it isof entire togift the

reality given ofis a distortion commonvalidate what is in fact andto
understanding. greatis so asordinary parallelismTheandsense

dutya from is donated.equality. In each case release ato amount to
intangible agift rightof an bethe a debtor termedWhether to

broadlyabandonment, release,a seemswaiver, surrender,a oran
forgiving theyielding right,immaterial. in or innature, theIts

its Theredeterminative, appellation.rather thanobligation, is
ofrequiredin the mannerdiscriminationsmay be distinctions and

Fryebydelivery, here, as established thebutmetaphysicaltheir
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case, symbolism particularno or form of is an ofevidence essential
of ofproof. simple relinquishment right per-The case is one a a

intangible personalty. intentionallytotaining The defendant and
yieldedvoluntarily special price excavatingto a for a fordemand

doing yielded right price pro-In this herock. his contract to the it
or thought right,not he he intended,vided. Whether had the he

intent, right.and his to no claim of promiseexecuted make the The
special price excavating necessarily importedof for rocka a release

byany right plaintiffor of thewaiver contract to hold the to the
stipulated. understandingInpricelower the contract mutual the

parties agreed pricethat the contract was not to con-control. The
right being freely surrendered,tract the issue of contract law whether

promise totalityis is notthe new valid doubtful. If the of the trans-
promise paywas a to for inless,action more there itswas inherent

discharge obligation.a ofmakeup valid an Although the transaction
single, dischargeof precedencewas the element was distinct in of

promise.the new
foregoing views are toThe considered meet reasonablethe needs

practicesof and ethical of dealingsstandard men in their business
Conceding plaintiffwith theeach other. that tothreatened break

its contract because it found to improvident, yetthe contract be
yieldedthe defendant to the threat protest, excusingwithout the

plaintiff, making arrangement.and a new insisting onNot his
rights relinquishing them, fairlybut he should heldbe to the new
arrangement. The law is a tomeans end.the It is not the law

it is law,because the but it adaptedbecause is adaptableand to
andestablish maintain phrase justicereasonable Iforder. the

according to law transposed accordingwere into justice,law to it
perhapswould be accurately expressive.more this,In a likecase

conflictingof rules and authority, a result which is considered better
justiceto establish “fundamental and (Cavanaughreasonableness”

Railroad,v. N. 68, 72),76 H. practicalshould be isattained. It not
adopt preceptsthat the law should all conduct,of moral itbut is

thatdesirable its rules and principles notshould run themcounter to
in importantthe conduct and transactions of life.

Exceptions overruled.

Busque, J., did not sit: the others concurred.


