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Rogers (Mr. Rogers fororally),N. theS. Hall and WilliamErrol
plaintiff.

(Mr. Calderwood, orally),A. Jr. forBurns Walter theHughes &
defendant.

villagehappened Union,in the ofPage, accident afterJ. The
heavy snow, highwayfall of andbeen a the hadThere haddark.

twenty-sevenrecently a width of or more.to feet Theplowedbeen
veryplowed. highwayThe surface of the wasnot beensidewalk had

slippery.
talking Harris,with Russell driver of aplaintiff had beenThe

(whichwesterly highwayofup on side the runsthetruck drawn
talking,the of snow.south), next to bank While he stoodnorth and

hiseasterly truck, runningof with foot on theside the lefton the
drawing back, preparing goto toturn and theAs he wasboard.

byhighway, found, heeasterly of as could be was struck theside the
going southerly.wasautomobile, whichdefendant’s
upon point,conflicts and theevidence, true,it is this recordThe

upon this conflict. The defendant’sthe trial turnedshows that
fromplaintiff feet, more,the seven or the truckplacingtestimony,

nearly greatat rate as that ofwalking hit,when a asbackwardand
jurythe inautomobile, incredible that was warrantedwas sothe

incredibilitysole of in theThis was not the elementrejecting it.
jurytestimony. It is that the caseclear the decideddefendant’s

plaintiffofin truthfulness the and his witnessesupon a thebelief
story.in the defendant’suponand disbelief

twenty-fivespeedthat wasthe defendant’sThere was evidence
district,a that thehighway was in businesshour,an that themiles

unsanded; that the defend-slippery andsurface of the street was
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ant stopped puthad chains in his car, on;but had not to them that
towingthe Harris truck a in plain sightand car it had been were of

bydefendant, near-by streetlight bythe illuminated a and the de-
headlights. projectionfendant’s It could be found that the of the

body slight plaintiffof the truck was so was in ifthat the full view
the testimonydefendant had taken a careful look. The defendant’s

shortlythat he blew his horn he truck,before reached the which he
see,did believed,could been If juryhave disbelieved. the could

have believed from the testimonydefendant’s evasive the hornthat
poorwas in likely plaintiff’scondition and not to attract the atten-

tion. In this of facts, clearlyfindable state the case one forwas the
jury, though plaintiff yeteven the to north,had not the con-looked
templating doing so before he turned to cross the street. The

properlycourt denied tothe defendant’s motions fromwithdraw
jury of speed soundingthe the issues his and his of the horn.

The defendant claims a requiredthat directed verdict becausewas
only yearshe was nineteen old at the time of Suitthe accident. was

begun before the age,defendant was of full was not untilbut tried
twenty-onehe was over longerand no in of appointmentneed the

of guardian L.,a 289,ad litem. P. c. s. 1. canHe therefore raise
procedural questionno question parties.no properand of There

questionis no maythat an infant be held for his Stearnsliable torts.
Wallace,v. H. 595, only59 N. and questioncases cited. The re-

maining is young yearswhether a man beyond agethree the when he
may operatebe licensed to incompetenta car is to abe held matteras
of to averagelaw driving. suggestsexercise care in The answer
itself.

havingplaintiffThe inputtingrested without ofevidence the
speed,defendant’s the defendant moved for a nonsuit on that issue.

Thereupon plaintiffthe to reopen purposemoved for ofthe intro-
ducing speed.evidence of exception grantingThe to ofthe this

questionmotion raises ofno discretionarylaw. The hadcourt
power reopento the case. The that producedfact the witness to be
by plaintiffthe had inbeen the court room and available before

plaintiff rested, mightthe even if facta that the court consider on
question requiredthe of what was in fair,order to trialmake the

was not Burbank, 393,conclusive. Wells v. N.17 H. 412.
requestedThe defendant an thatinstruction there was no evidence

that was unfit to act in emergency,he the if any, that was created
by appearancesudden plaintiff (Thisthe of the in offront his car.

spitein of boy’s age required appli-another contention that the the
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average persons).care ofthan the oldercation of test othersome
emergency doctrine fullthe weregiven.concerningThe instructions

ofclearly rejected fact the claimedjury theand clear. But the
testimony of defendant as to thetheemergency, uponbased the

could not haveHence the defendantplaintiff.of themovements
grant request.to thefailure of the courtprejudiced bybeen the

concerninginstructionsspecialforrequests by the defendantThe
inin substance thecontributory negligence were either covered

specific ofgiven applyingas to bits evidence.charge asked foror were
though general regard, correctly gavein thisgiven,The instructions

Presiding noThe Justice hasspecial applications.the rule for all
application generalofduty every particular rulespossibleto cover

(as probablyfrequently result itby To do so wouldlaid down him.
confusing jury. Amer­overburdening and thecase)in inwould this
112,N. H. 118.Wentworth,90Companyican &c. v.

relatingrequests to thespecialthree careThe defendant made
sufficientlypoint wasminor of nineteen. Theexpectedto from abe

requests in-The were threegiven.instructionbycovered the
toof idea. It is not error begeniously variants the sameworded

possibleto all variants.refuse attentioncorrect in and tosubstance
requests for instructionsLee, H. 100. MultifariousKelley v. 89 N.

speedof to the defendant’s wereconcerning proof asthe burden
equally superfluous.

thirty-one requestsof the defendant’sMost of the remainder
category. should not ask thein Counselstand much the same

of correct ofvariations statementspass uponcourt to numerous
given covering allenough if instructions arethe It is correctlaw.

Company Wentworth,&c. v.Americanphasesessential of the case.
supra.

right relyto upona thehadrequestsThe that the defendant
danger, appliedto as toplaintiff’s carelessly exposing himselfnot

not state the whole law. Himmelpresented, dothe situation here
(includingA thecorrect instruction78,v. N. H. 79.Finkelstein, 90

assumed) mightis not to havesuggestion perfect conduct bethat
at all.no instruction There wasthanleft the worse offdefendant

possible prejudice.no
grounds as to limitupon the same motionsrequestsSeveral based

the properlyissues were denied.
plaintiffby for the are of noargument counselexceptions toThe

objectionsonare based notTwo of themanalyzed.moment when
ruling, but first raised here. Nopresented forto the belowcourt
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ofquestion Whipple Railroad, 261,law is before us. v. N. H.90 265.
argument marking photo-A third involves a valid from of athe

graph, plaintiff’swhich the counsel markederroneously said was
by Athe defendant. correct statement of the was madefact before

argumentthe was finished and the was outmisstatement stricken
plaintiff’s request. Harveyown v.at the There was no error.

72,H.Welch, 75; McCarthy, 158, 161;86 N. Bullard v. N. H.89
Williams,v. 430,87 N. H.Williams 433.

A deputy investigatedsheriff testified to facts he found when he
testimonythe accident soon after it onhappened, basing his notes

contemporaneously.he cross-examination,made defendant’sOn the
showingtoattorney testimony bytried shake this witnessthe a

typewritten bypaper purporting to wit-be a statement made the
ness to the defendant’s counsel. the witnessstatement,The which

before, may stenographerhad typed bysaid he never seen have been a
presentwho was when the defendant’s counsel the wit-interviewed

ness. It by stenographer anywas verified neither nor otherbythe
witness,witness. it found,The could be admit the truthdid not

typewrittenof the statement.
argument, plaintiff’sIn the jurycounsel theasked the whether

ofuse the instatement Thecross-examination was fair. defend-
objected exceptedant’s counsel solely groundand on hethe that

perfect righthad a to take a instenographic preparation.statement
rightThat is not argumentdoubted. However, the not basedwas

upon any supposed rightlack of to onstatement,take the but what
placehad taken before jury.the

In the course of argument, plaintiff’s said, youthe counsel “Do
believe that this .man Smith . . walked or ran deliber-backwards
ately in offront If youthat car? he suggestdid ... I would have

go stepto a further and find notwithstandingthat the fact that he
pointlost his wife. . . .” At bythis argument interruptedthe was

objection groundedan “prejudiceon sympathy.”and The court
exceptionnoted the promised charge.”and to of it in“take care the
in presencewas the of jury. charge,This the At the ofclose the

the court “Isaid, simply youwant to to norstate that neither bias
prejudice nor sympathy to youris enter into aredeliberations. We

tohere make a search for justicethe requirestruth and to do what
and onlythat is the consideringsearch that is Ininvolved here.
this I youcase want to youconsider the andevidence that is before

uponto decide the case anythe evidence outsidealone, and other
or ulterior motive is not to into ifyourenter Evendeliberations.”
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if fin­permissiblemight provednotincomplete argument havethe
194),N. H. it must have beenAssociation, 87(Buttrickished v.

half-sentencedid not sanction theplain juryto the that the court
objected to.

evidence,to on theexceptions rulingslarge ofOut of a number
only uponis therely upon One basedto three.defendant has chosen

havinggives when, beenopinion evidencethat a witnessfutile claim
noaccident, testifies that there werepresent of the heat the time

seeing plaintiff.the Thepreventto the defendant’sobstructions
analogy by inof counselentirely properto statementsecond is an

evidence, remark,admissibility uponof whichargument on the
properruling. was to thefurthermore, no The thirdthe court made

bycovered a rebuttalrelatingof not to the issueexclusion evidence
questionAs far as thiscross-examination.witness who was under

eminentlywitness,of it wascredibility thewas to test theoffered
any wouldproposed, alltest counselillogical and unfair. On the

gettothe would bewitness who tells truthhave to do to discredit a
perjuredstory, and thushim to if told a differentadmit that he had

sort,jury. of thatthe No testmightit the case withhimself, affect
hadassumption that witnesstheproceeding upon unsupportedthe

Itin for truth. washimself, aid the searchperjuredin fact would
illogical unfair.denyto of test so andnot error the use a

Judgment on the verdict.

concurred.Allen, J., absent: the othersC. was


