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LloydM. Prokey,Ethel Adm’x v. W. Hamm.

Evelyn herProkey, by mother, Prokey,Ethel M. v. Same.

ProkeyEthel M. v. Same.
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plaintiffs.(by orally), for theRasquinR. brief andRolland

orally),(Mr. Alexander Murchie& BlandinMurchie, Murchie
for the defendant.

following undisputed: May 13,are 1940Burque, The factsJ.
truck. It wasbought pick-upa 1935 Chevroletthe defendant

barn, and not drivenplaced in hishome,to him at hisdelivered
garage,truck to theday defendant drove theMay 28. On thatuntil

ainspectedit and havetruck, to havepurchased thewhere he had
on The truck wasplaced the windshield.inspection stickerstate

a of in-placed windshield,on and certificateinspected, a thesticker
driven on thatgiven defendant. The truck wasspection to the
anyanygiving warning of mechanicalday withoutand the next
slight shimmyexperienced athe thirtieth defendantOndefect.

forty-five per This, says, disappearedgoing miles hour. hewhen
thirty-five per hour.to mileshe downwhen slowed

shimmy that.experienced no other afterclaims heDefendant
morning May 30,of on anfound, onhowever,It that thecan be
by defendant when heto thethan the one referredoccasion other

at ajerked left,to least fewexperienced the truck theshimmy,a
coming top of a smallroad, to theof whenfeet over the center the

coming fromhill; day accident,of the while2,June theand that
again jerked tocar thehome,Prokeythe home to defendant’s the

Ityellow line, on a curve. doesleft, beyond thetwo or feetthree
going on one of theseeitherappear speednot what the truck wasat

fortygoingit under milesit found that wasoccasions, but can be
forty hisit over aftersaysas he never droveper hour defendant

be found that theIt can furtherexperiencefirst on the thirtieth.
30, found' “ittruck, May andprobablythedefendant’s wife drove

againithusband wouldn’t takebadly that she told her shesteered so
days owned“in the defendant haduntil he fixed it.” Also that few

wheel,shimmy right fronta in thepick-upthe he had discovered
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not learn its Defendant went to thebut had been able to cause.”
question, inquiredingarage 1, day tripthe before theJune about

spoke shimmy; it be foundsnubbers, 2,and of the and can that June
trip Worcester,on atbefore he started the to he looked the front of

jurytruck. All of this was to warrant thethe evidence sufficient
concluding suspected, atin that defendant did know and or least

known, wrongsomething truck,should have that there was with the
being put inquiry,and that so on care requirereasonable would him

(Gobrechtto ascertain of trouble v. Beckwith,the cause the 82 N. H.
415, makingand was420), have whatever defect the truck act so

undertaking trip contemplatedremedied before a such as he and
to happened, wit,started take when the accident to a oftotal a two-

totriphundred-mile Worcester and Thereturn. defendant had no
longer any right rely inspection.to on Beingthe onputstate his
guard duty determining safetyit hiswas to use care in the of the
truck, knowledge necessary toand where is careful conduct volun-
tary ignorance equivalent to negligence.is Frear v. Company,

N. 64,83 H. 66. The accident occurred as approacheddefendant
top slight hill;a descending jerkedthe of truck left,the to the then

right, again, rightto the left turned over on the hand ofside the
road, striking tree,a small inand headed the direction it came from.
The truck was of control fromout the time it went to the left of the
road, helplessand defendant from that on in attemptingtime was

stopor occupantsto steer the truck. Some of the were thrown out
injured. young people sittingand There were infive bodythe of

improvisedontruck, seats,the and defendant and his wife were
cab,inseated the with thedefendant at wheel. Violet was killed

Evelyn injured.as the result of the accident, and was The road
a placewas black level smooth road at the of accident,the and there
nothing in getthe to ofwas road cause the truck to out control.

plaintiffs’It is orshimmy, jerk,contention that the was caused
by righta of spring,defective condition the hand the U bolts of

become offloose, breakingwhich had due to the of bolt,the center
(intended to spring solidlythe tohold attached the axle), which in

springturn the the tocaused “shim” under work itself drop.free and
a tapered piece placedThe shim is of springsteel between the and the

toaxle throw front of the carthe end forward. There was sufficient
support plaintiffs’toevidence contention. Mechanics testified

that a broken bolt looseningcenter would have the effect of the
out,shim so as to to looseningcause it work and in turn Uthe bolts,

resulting in a springmovement back and forth of the on the axle
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of somehave beenproduce a condition couldand “wander.” .This
of thesuddenly. The “shear”mightor come onstanding, have

broke,it therusty place wherebolt, partial portion of it at thethe
action of thespring axle, the findableappearance of the andchafed
a conclusionprior to of would warranttruck the time the accident

days(at threeof leastcondition been some durationthat the had
itto act asaccident), that had caused the truckbefore the and it

properlywerefor directed verdictsdid. The motions nonsuits and
denied.

testify-expert witnessesofexcepted plaintiff’sto oneDefendant
onwould have theeffect, any,if loose U boltsing to “what those

ground there wasObjection on theoperation of the was madecar.”
excep-accident,the andno the U bolts loose beforeevidence were

exceptionanswering question. Thetion to witness thetaken the
charge the defendanttooverruled. There was evidencemust be

requiredin car whichknowledge thewith that there was a defect
byreasonably inspection mechanica careful aattention, and that

mighttrouble,of which havedisclosed the cause thewould have
shim and con-of the theeither the broken bolt or the absencebeen

Company,Turner v.sequent bolts,of or both.looseness the U
H., 521,N. 525.75

argumentof ofportionstoexceptionstook certainDefendant
inspection re-his that theplaintiffs’ (A) To statementcounsel.

requirenot examina-quired didby Motor Vehicle Commissionerthe
and toto have been defectivepartstion of those that are claimed

“king bolt”bolt” and “centerthe accident. Unlesshave caused
in doargument Nowhere the casewas correct.synonyms, theare

they might“king bolt” in the sense thatfind usedwe the words
Invariably the centerexcept in instances.bolt” twomean “center

requirementis no thatsuch,to as and therebolt has been referred
it,it thatinspected, unless can be saidbolt should becenterthe

part steeringof thebolts, and shims arespringswith the Utogether
inspectionin re-mechanism, “king pins” (appearing theand that

In the absence of evidence thatquirements) “center bolt.”mean
exceptionsay argument was error. Thisthey cannot theare, we

cost, any,to ifmightIt that theis be added referenceoverruled.
inspection was immaterial.of the

argument to the effectexcepted to counsel’s(B) Defendant
childrentakingof thosehe the risktestified “assumedthat defendant

somethingknowing the mattertrip, there wason two-hundred-milea
testify unqualifiedlynot soThough defendant didwith that car.”
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many testifyhewords,in so did and it couldand be inferred from
testimony risk, expectinghe dangerhis that did take the there was no

provided kept forty perthe underhe truck miles hour. He admitted
fortyhis was at time thespeed the trouble manifested itself and the

argumenthappened. prejudicial.The was notaccident
exception argumentin(C) The next was to the statement that

(the garage-man) him“Wakefield told the snubbers[the defendant]
shimmytake the out of the front of hiswouldn’t car.” Mr. Murchie:

object to inbeing testimony“I that as not withaccordance the and
except if it stands.” The Court: “Yes.” Then counsel continues

you mayis youas follows: “It an inference that draw from what
say.and Hamm can testimonyheard” Wakefield “We infer from the

happened.”of Mr. and Mr. Hamm that isWakefield what Wake-­
thing,no by plaintiffs’field testified to such as counsel,stated but

(after tellingdefendant testified about shimmy),Wakefield the
“I thought they mightasked him about snubbers he heand said
help.” mightIt inbe that some instance such a misstatement of

be setting aside,would sufficient cause for a inevidence verdict but
on,no putview of the fact snubbers were no claim isand made that

snubbers,the was to the of argumentaccident due absence the is
It to objec­to be deemed harmless. is be noted also that no further

byexceptiontion made and claimed plaintiffs’was defendant after
argued it drawn, rulingcounsel was an inference that could be noand

of court, exceptionasked the at the timeeither the was orclaimed
explanation argumentafter the that what was meant was that the

a testimony.was warranted because it was fair frominference the
questionpresents pass upon.The situation no of for uslaw to Tuttle

Dodge, H. 304, 313; Whipplev. 80 N. v. Railroad, 261,90 N. H. 265.
(D) Finally excepted argumentdefendant to that,the “You

know and I know that if this was the bolt and the shim had been
pieceabove this of in spring that,bolt there and the ifabove that

that remained in inhole,this countersunk how the world could the
possibly pieceshim off thatwork broken of bolt?” Mr. Murchie:

your“If Rasquin sayinghonor to Mr.please, objectwhat he Iknows
entirely improperas wish an exception.” Rasquin:and Mr. “Not

”experts us,what I know. The told ....have The withdrawal
apparently satisfactory, rulingwas no of court,as was asked the
thereafter, objectionno exceptionand further made or asked and

nothingnoted. The defendant takes Tuttle Dodge,here. v. supra,
316; Whipple supra,Railroad,v. 264.

grantThere was no for to requestoccasion the court defendant’s
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emergency we haveon the doctrine. Since seenan instructionfor
negligence parton ofpredicated on findable the theliability isthat

knowingundertaking trip, havingor reasonin a eitherdefendant
might anhad some defect which cause acci-his truckto know that

position he confronted withthe that was andent, he cannot take
priorto of care innot traceable his own lack due ascer-emergency

reasonablyin safe condition to usetaining the truck was awhether
his inabil-excuse his conduct because oftrip, and thereforeafor such

managetowhen he found himself unablethe accidentto avoidity
his truck.

jury plaintiffsto the as “Theinstruction was follows:court’sThe
immediately prior capsizing truck,to ofthe thethatfurther claim

negligent byin a maimer theoperated defendant.”wasthe truck
solely breakingtruck overturned because of theyou that the“If find

time, that the did not knowat the and defendantboltof the center
of not have known that it was adue care wouldin exerciseor the
likely to notbreak, then the defendant would bebolt anddefective

definitely puts juryThis limited instruction before thenegligent.”
bolt,a does not theof accident as broken and submitcause thethe

wayi.e., the in which thesuch,of truck as defendanttheoperation
upongroundas a whichoccurred,his after the troubletruckhandled

perfectly pro-predicated. The defendantnegligence can be was
nohaving was,the case submitted as it and there was needintected

though partsubmitting emergency 'doctrine. And even thistheof
onlybreaking of acharge to the the center bolt asrefersof the

chargedefect, previous portions of the referof theprobable cause
truck, specific Itgeneral part.of the to nomechanism andto the

instruction is as to the defendantthe above favorablewould seem
as it can be.

Judgments on the verdicts.

the others concurred.J., was absent:Allen, C.


