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Phinney Greene,& and (Mr.Sheehan Arthur A. Jr. Greeneorally),
plaintiff.for the

McLane, (Mr.Davis & R.Carleton John McLane, Jr., orally),
for the defendant.

Marble, The is conciselyJ. scene of the accident indescribed
description is substantiallythe defendant’s brief. This as follows.

Hamptonline at North oppositeThe shore Beach the ofsite the
approximatelyruns north andaccident south. West of oceanthe

beach; of is steps leading up'is the west the beach a sea wall with
above;from beach to the landthe west of the sea wall is a sidewalk

separatedten in width and from the parking byfeet area a curb-
; area,of parking slopes slightlystone west the sidewalk is the which

yellowdiagonal parkingto and is marked runningthe west with lines
in parkinga northeast-southwest direction. This area is tarred

fifty sixtyto feet in and about length.and is width one mile in
adjacent publicparkingWest of and to the area is highwaythe

highway twenty-fourknown as Ocean Boulevard. This is feet
wide, making paved seventy-fourthus a continuous area from feet

eighty-four measuring edgeto in from westerlyfeet width the of
public highway easterlythe to edgethe curbstone at the of the

parking area.
of defendant,On afternoon the accident who atthe the lived

HamptonherHampton Falls, took three children to North Beach.
ready to ofhome, parkingWhen return she backed her car out the

space bicycle riding.on plaintiffand collidedwith the which the was
mightthat realizedThere was evidence she “that there be some-

bicycle riding northerlybody on a a direction in back” of wherein
parked; bythat view to southher car was her the was obstructed

parked car; requestthat did not ofchildren,another she her two
seat,back to akeep lookout,whom on the and shewere that
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suddenly” soundingout without the horn“backed of her car or
giving any warning.other

plaintiff companions ridingThe and three were fromnorthward
Hampton Rye bicycles singletoward on inBeach file about three or

parked plaintifffour of offeet west the line cars. The testified:
riding along slowly bearing“I was and I inwas mind the fact that

keep my eyeI had to onparked,there were cars but the road ahead
suddenlyof rightme some and this car backed out and the rear end

my Iof it hit the wheel of bike. ... was thrown over the handle-
just suddenly... anybars. It backed out . . . and without

warning I anything preventand could not do to it. I... tried to
backingnowatch to see that one was out.”

foregoing juryOn might properlythe evidence the find that the
negligent negligenceand plain-defendant was that her caused the

injuries. Golejtiff’s Varjabedian, 244,v. 86 N. H. 246. Nor does
compel plaintiffthe evidence the conclusion guiltythat the was of

contributory fault. There is no claim that violating anyshe was
provision of 12 chaptersection of of90 the Public Laws. tookShe

safety.forsome care her own Whether she did all averagethat the
person would have done under like circumstances questionwas a of

jury.fact for the Dorrien Sirois, 144,v. 87 N. H. 147. It follows
that the motions for a nonsuit and directed correctlyverdict were
denied.

”excepted persistenceThe defendant “to the plaintiff’swith which
counsel question relatingasked a certain to damages when the
Presiding Justice had “ruled it out at least twice.” In neither

questioninstance was the answered. At the conclusion of the
evidence the defendant “moved for a mistrial because of the
prejudice” byoccasioned the of askingconduct counsel in the
question. of impliedThe denial this motion included an finding
of prejudicedfact that the defendant had not bybeen allegedthe

Lavigne Lavigne,misconduct. v. exception80 N. H. 559. The to
presentsthe denial of the motion no question of law. State v.

Danforth, N. H. 221.215,73
explanationIn plaintiff’sof the ridingreason for in parkingthe

argumentarea her jury:counsel said in his to the “’What would
you girlthink of a in ofthe middle Ocean Boulevard, the traffic
coming ridingin directions, bicycle?”both a Defendant’s counsel
excepted statement, coming“to that traffic in both directions.”

plaintiffIt is true that the testified that there was little ontraffic
precisethe boulevard at the moment when the accident occurred.
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But she also testified that heavythe traffic was when she left
Hampton alongBeach and that as she “rode there was goingtraffic

ways spasmodically.”both merelyPlaintiff’s counsel suggested in
interrogative plaintiff justifiedform that the was in riding where

didshe because of traffic conditions. In view of the evidence the
suggestion, made, improperas was not an one.

subjectargued,Plaintiff’s counsel to exception, that if the de-
plaintifffendant had horn”“sounded her the “could have heard it

and the accident would not have occurred.” The fact that the
statutory obligationdefendant nowas under to sound her horn did
dutynot doing ordinaryabsolve her from the of so if requiredcare

it. Dowse v. H.Railroad, plaintiff91 N. 419. The ridingwas
slowly legitimateand it was a frominference the evidence that she

signal given.would have and such a ifheard heeded
plaintiffThe were intestified: “There some children the car, one

of me,them said to she down withrode us to the anddoctor, she
expressed sympathyher and said that she had seen me.” No ex-
ception testimony,was ta'ken to this and it is evident that defend-

plaintiffcounsel misunderstood what the had said,ant’s for in his
questionshe asked several oncross-examination based the assump-

plaintifftion that the had testified that it was the defendant who
seeing her.had admitted

argumentDuring jury plaintiff’scourse of his to the counsel,the
commenting plaintiff’s care,on the asserted: could“She have asked

yearswas oldchildren,her one of them eleven at the time, she could
lookof the children to out sidehave asked one the window and I

testimony in this . .think some case . that ofthere’s one them
Halley Thereupondid before the accident.” thesee Miss defendant

withand after some discussion the court as toexcepted, the exist-
plaintiff’sin question,of counsel “I’llence the evidence continued:

your youryou gentlemenit to recollection and judgmentleave to
in examinationbroughtit out direct that one ofthat was these

theywith Mrs. Brown said that hadchildren that was seen Miss
only on onHalley. direct,Not cross-examination.” The defend-

statement,” Presidingthat and theexceptedant Justice re-“to.
any“I still don’t remember such statement.marked: You will

yourto chance.”have take
testimony to which counselIt is immaterial that the referred was

objection madehearsay. admission,no was to its itSince could
given logical probativeand itsproperly considered effect.” Bar­“be

Akstin,H. See also Janus v.25, 28.lowv. 88N. 91 N. H.Verrill, 373.
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No claim prejudiceis made merelythat resulted of thebecause
testimonystatement that the had givenbeen on cross-examination.

It was contended at the trial and here,it is the contention as ex-
pressed in the plaintiff’sdefendant’s brief, that counsel made a
serious testimony“assertion of which was not in the at all.”case

Judgment on the verdict.

Burque, J., did not sit: the others concurred.
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