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No claim prejudiceis made merelythat resulted of thebecause
testimonystatement that the had givenbeen on cross-examination.

It was contended at the trial and here,it is the contention as ex-
pressed in the plaintiff’sdefendant’s brief, that counsel made a
serious testimony“assertion of which was not in the at all.”case

Judgment on the verdict.

Burque, J., did not sit: the others concurred.
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argues1.Branch, plaintiffJ. The defendant that the is barred
recovery byfrom his fault.own The contention is that he drove

speed twenty perover a frost heave at a of to hour andfifteen miles
which, turn,that the frost heave caused the skid in caused the ac-

said, law,cident. It cannot be as a matter of that the frost heave
speed twenty per excessive,rendered a of to miles hour andfifteen

question plaintiff’s jurythe of tothe due care was submitted the
proper exception is, therefore,under instructions. This overruled.

happened upon February 10,1940. plaintiff2. The accident The
photograph uponin for9,1940,offered evidence a taken March the

purpose showingof frost in A suf-question.the heave witness
ficiently representation wayit “a fair of itidentified as the looked

Sunday dayon in February,this the after the accident” and there
ruling admittingno inwas error the it.

discussing position partiesof the on the road im-3. While the
plaintiff arguedmediately accident,before the counsel for the as

Sleeper: argue youI twofollows: “Mr. to twelve men that it was
up probability placein all where thishundred feet there to the

sayson that he saw that car in trouble.witness here the front seat
ExceptionMayMr. I Your Honor? Court: noted.object,Waldron:

‘I if I was inSleeper: words,Mr. These are his exact can’t be sure
the time I rounded thenot,the intersection or it was between that

just might waysI a beforehim,curve I saw have been littleand
couplemightI have been a of feet on the other sideintersection,the

exactly Q.of I know where. Well it wouldintersection,the don’t
— A. mustsubstantially then, is,be that Itat the intersection

Q. or thehave Because two feet one sidebeen around there.
might rightveryother little? A. Well it have beenwould be

placed heis where he himself whenaround there.’ Now that
in . . . Mr.Rightin Court. about there.testified the first time

object Sleeper: argueI thisI conclusion. Mr.Waldron: to the
fromyou probablymen that it wasn’t farto as twelve reasonable

exception?”Ipoint. I understand have anthe Mr. Waldron:
testimony of the de-long quoted followedThe answer above

you the inter-were with reference tofendant as follows: “Where
on-coming car, hadyou LaPerle,the thesection when noticed that

fiftyprobably feet,”a hundredstraightened A. Wellbeen out?
“Q. whichfollowing question: Ongivenand in answer to thewas

you reference to. . . Where were withside of the intersection?
you. noticedof . . whenpointthe of that area intersectioncenter

straightened out?”that car hadthe LaPerle
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The complains argumentdefendant that in quoted,the above
“Plaintiff’s counsel has lifted the ofdefendant’s answer out its

prove plaintiffcontext and used it to inthat the was still the skid
when the was at argueddefendant the intersection.” It is also

plaintiffthat the thus claimed that “The defendant was at or near
plaintiffthe intersection when he saw the in Whereas,still trouble.

fact, testimonyin the positionread related to the defendant’s at
plaintiffa gottime after the had out of his first trouble.”

If, point vaguelyat longthe described in the quoted,answer above
the defendant ending skid, illogicalsaw the of a it was not argue,to
in view of the fact that the defendant’s car in motion,was “that
right about in there” he saw the other car in Introuble. other
words, argument plaintiffit was fair that the in skid“was still the
when the defendant was at the intersection.” quotedThe evidence

support argumentfurnished substantial to the made.
argued,It is however, that it was unfair to use the defendant’s

“exact words” in support of this argument, quotedsince the words
purported to have toreference the time when had“the LaPerle car
straightened out” and not to the time car inwhen “he saw that

argumenttrouble.” This is not now available to the defendant.
only exceptionHis was “to the gaveconclusion.” This the trial

court no information of the presentdefendant’s claim that the
argument was based on an unfair use of testimony,the and afforded
no forchance a possiblecorrection of the error at that time. For

exceptionthese reasons defendant’s to argumentthe allowanceof the
must be overruled.

4. referringAfter testimony passengerto the of a in the de-
average speedfendant’s car that his before the accident was between

twenty-five thirtyand permiles hour, plaintiff’s arguedcounsel as
average speedfollows: “Now that is if average speedbut an was

that, quite possibleisn’t it maythat gohe have had to slower back
along perhaps thickly along waywhere it was settled the and that
here as he came throughdown the dark and throughthere ran the
country there with seventymore than yet go nightmiles to late at

get upto to Ossipeethat goinghe was than Infaster that? order
getto an average, twenty-five, twenty-five thirty.to Mr. Waldron:

objectI want to argument.to that line of ExceptionCourt: noted.”
argumentThe if average twenty-that the speeddefendant’s was
thirty perfive to miles hour he speedmust have exceeded this at

places,some was not improper, goingand whether he was thanfaster
that at the scene of question jury.the accident was a for the The
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fact that speedsome witnesses testified that the defendant’s was
than average immediatelyless the above stated before accident,the

argumentnotdoes render this erroneous as a matter of law nor
require that the verdict be set aside.

requests5. purportingThe defendant filed two for instructions
apply emergency juryto the doctrine. The court told the that

there was a did applysuch doctrine but that it not to this case.
An rulingexamination of the record wasindicates that this correct
and exception requests is,denial ofdefendant’s to the these there-
fore, overruled.

Judgment on the verdict.

Allen, J.,C. was absent: the others concurred.
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