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fact that speedsome witnesses testified that the defendant’s was
than average immediatelyless the above stated before accident,the

argumentnotdoes render this erroneous as a matter of law nor
require that the verdict be set aside.

requests5. purportingThe defendant filed two for instructions
apply emergency juryto the doctrine. The court told the that

there was a did applysuch doctrine but that it not to this case.
An rulingexamination of the record wasindicates that this correct
and exception requests is,denial ofdefendant’s to the these there-
fore, overruled.

Judgment on the verdict.

Allen, J.,C. was absent: the others concurred.
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plaintiff’s recov-Marble, The that theJ. defendant contends
provision ofery by special$125sum of of ais limited to the virtue

as follows: “Inpolicy. provision, material,This so far as isthe
disability indirectly,orwholly part, directlyof or inthe event due

indemnityforany disease, limit of time whichto . . . chronic the
policy year.”anyone in one Thepayableshall shall be monthbe

indemnity $100monthly and anfor a illness ofpolicy provides
of that sum. Theindemnity hospitalfor confinement one-fourth

special provisionof to the evidencequestion applicabilityof thethe
offindings rulingsof andby requestsis for factappropriateraised

subject exception. Alaw, denied to chronicall of which were
andlong standing.as 7 Wordsis defined a disease ofdisease

(7th 154.ed.),Phrases
July painattack of in4, 1938, plaintiffOn the suffered a severe

by impactedofpain presencewashis This caused theabdomen.
gallof bladder.consequentand inflammation thegallstones the

theperformed, gallstones,the first to removeoperationsTwo were
gallto bladder itself.the second remove the

testimony plaintiff’stheproveto thatThe defendant’s tended
ofdisability phase” “flare-up”was or a chronic trouble.“an acute

byphysiciansof defendant testified: “Inasmuch asOne the called the
alwayspresenceperiod time,form in short of theirgallstones do not a

gallofcondition, a the bladder.”indicates a chronic chronic disease
finding of trialbythis is the theAcceptance of view indicated

galla condition suchcourt that “It must be conceded that bladder
plaintiff suffering from chronic.” The conclusion thatas was was

disability”plaintiff any has“the did not thechronic disease cause
disability and fails to con-to the immediate cause of thereference

beexpress provision.the There can nospecialsider the terms of
disability “inquestion plaintiff’s part”the was due atbut that

disease. Inas-court has to be a chronicleast to what the found
properly be inonlymuch this is the conclusion that can reachedas

finding, concedes that theview of that and since the defendant
plaintiff is to the full amount of the benefits recoverableentitled

required.not McCabe v.special a trial isprovision,under the new
80,H.Company, 90 N. 87.

orderThe is

$125.Judgment plaintiffthe forfor

Burque, J., did not sit: the others concurred.


