
16

Page and Burque, J.J., opinionare of the that the defendant is
judgment:entitled to

Branch, J., dissents from sustaining exceptionthe order the to
argument upon groundthe that the instructions of the court were
sufficient to correct the error.
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Piper orally), forSulloway, Piper (Mr.& Jones theDemand,
plaintiff.

Attorney-General, D’Amours,and Ernest R.Kenison,Frank R.
(Mr. orally),Kenison for theAttorney-General defendants.Assistant

companyMarble, plaintiffJ. The is a mutual life insurance
induly to transact business this state. The defendantslicensed

are the Insurance Commissioner and the State Treasurer.
everyprovidesof of Laws thatchapterSection 60 275 the Public

foreign company pay annually to thelife insurance shall State
upon gross premiumsof perTreasurer “a tax two cent the received

during year, payments“lessby it from residents of the state” the
paidof on of losses within theto residents this state account death

by byisyear.” “gross premiumsThe received it” definedterm
succeeding chapter(originallysection enacted as 65 of the Lawsthe

in1921) premiumsto mean “the total amount of as stated theof
by policy-ofpolicies without on account dividends useddeduction

reduce, of, premiums.”in part paymentholders to or
bypresent types policiestwo of issuedcontroversyThe concerns

weeklypolicy requiringplaintiff,the one an industrial life insurance
annuitypremium group contract.payments, the other a so-called

premiums provisions policyof the industrialThe due under the
policy-onusually paid agents plaintiff,are the who call theto of

is, however, a clause ofholders to make There thecollection.
Premiums,”Paymenton of whichpolicy, entitled “Refund Direct

plain-provides policyholders pay premiumsthat who their at the
shallperiod fifty-twotiff’s office for a of without default beweeks

aggregate paidperto a refund of cent of the amountentitled ten
during year.the

By group annuity plaintiffof contract the in con-the terms the
by in mostpremium paid employer,sideration of a an to which

contribute, agrees payto aemployeescases the to be benefited
annuity employees they attain a certainretirement to such when

age requirements. policyand This form of alsomeet certain other
provides “prior annuity,to of the thethat the commencement date
employee right annuity,has to such andthe elect not to receive

by himupon election,such areall amounts theretofore contributed
him; employeeto be to if dies before the com-refunded that the

to hisannuitymencement date of the refund shall be madesuch
employeein es nobeneficiary; and that the that the becomevent
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annuity age,an at retirement oflonger to receive becauseentitled
(e.g.,in ifprescribed the contractfailure to meet the conditions

or hisemployee employmenthis elects to havethe terminates
ishim), employerto the entitledpremium contributions refunded

proportion premiumof con-a of a substantial theto receive refund
by employee.”ofmade him on account thetributions theretofore

made toplaintiff’sIt is the contention that neither the refunds
policies groupnorof the refunds made underthe holders industrial

annuity “gross premiumsof the re-properly partare acontracts
by meaning ofplaintiff within the section 60.ceived” the

by is in its a fee whichimposedtax the statute essenceThe
companies required pay privilegeto for theforeign life insurance are

Sullivan,doing state. York Ins. Co. v.business in this Newof Life
foreign fidelity,fire, marine,H. From 1901 to 190921,89 N. 29.

required pay perto a two centcasualty companiesand were tax of
gross premiums reinsurance,”return and whilepremiums,on “less

required to[foreign] companies” were“all other insurancesuch
(not designated in theper “premiums”tax of onpay a one cent

1.1901, 67, 1; 1905, 109,c. s. Laws c. s.“gross”).statute as Laws
incompanies separatelywere classed theIn 1909 life insurance

pay perto a of two centrequiredstatute for first time and taxthe
gross payments on of death losses.premiums,on less account

“gross”nothing in to indicate that the wordThere is the statute
“whole; total;given meaning entire;not to be its usual of withoutis

(2d)Paul v. Company,First Trust Co. St. 98 Fed.deduction.” of
27, 32, and cited.cases

1921,legislature saw fit to the LawsIn 1921 the define term.
anys.275, 61). “implicatives. 1. c. But force”65, (P. L.,c.

Collins, mightpost 27)v. which definition(Protective &c. Co. the
urged by plaintiff,favor of the theotherwise have in construction

yearnegatived by following By the 1921is the circumstance.
brief,ingrown up country, plaintiff’shad in this as stated thethere

authority paidthat tolarge“a of to the effect dividendsvolume
pre­part paymentor to them in ofpolicyholders in cash credited

determining grossin the ofmiums should deducted amount thebe
similar to ourpremiums by Companythe under statutesreceived

authority”In of of it is fair to assumeown.” view this “volume
limitingnot for the ofenacted, purposethe of 1921 wasthat statute

“gross premiums,” possibleof but to ascope the term forestallthe
of this in accordanceinterpretation byof the term the courts state

prevailing ofthe trend the decisions.with
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gross premium, charged“The or amount inthe the contract of
ordinarilyinsurance, elements, is,life includes two that the net

premium loading. loading, arbitrarilyand the The or the amount
premium, expensesadded to the net is intended to cover the of

company. company maythe In a stock it also be a source of
profit company,and in a frommutual a source which dividends

Fed,may paidbe to Fox v. Insurance Co., (2d)the insured.” 107
(2d 1083,2715, See, also, Joyce, ed.), p.717. s.Insurance 2171.

argumentIt expense collectingwas conceded in oral that the of
premiums from policiesthe due the holders of industrial is approxi-

mately per premiums collected,ten cent of the and isit the defend-
ants’ payment premiumscontention that the refund on direct of

essentially expense. argumentis an item of collection sup-The in
port quiteof this contention seems incontrovertible. isIt said:

plaintiff per“The will admit that the ten cent refund is tomade
policyholder payments directlyinduce the to make his to Com-the

pany paymentand thus avoid the per chargeof a ten cent to the
Company’s local Certainly, anycollector. paidcommission to

asuch local collector could not be Company’sdeducted from the
gross premiums and for that reason perthe ten cent refund which
stands in its differentlystead cannot be paidtreated it isbecause
to the assured of toinstead the local If percollector. the ten cent
refund to the isassured deductible and if it appearbe made to late'r

paidthat commissionthe the local only equivalentcollector is the
per cent,of that ten there would nobe basis in the realities of the

allowingsituation for not a deduction for paidthe commissions to
the local collector. In event, moneyeither it is bynot retained

Company.”the
This latter statement has reference to plaintiff’sthe contention of

impliescounsel that the word finality“receive” and that the
plaintiff cannot said to premiumsbe have received within the mean-
ing of premiumsthe statute when those permanentlyare not to be

authorityretained. positionWhile for this wanting (seeis not In
Casualtyre Co.,Continental 933, 938,189 Iowa and cases cited), we

thatbelieve the “clear direction of the statute” (lb., 938), itswhen
history (seeis Yorkconsidered New Ins. Co. v. Burbank, 209Life

199, 208), precludesIowa adoptionthe of this view.
Nor can propositionwe assent to the that inasmuch as the refund
“providedis for contract,” grossin the premiumthe as defined in

is bythe statute to be reading premiumdetermined the clause and
together.the refund clause Construed in connection with the en-
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already considered, phrase premiumsactments “total ofthe amount
onlypolicies”as stated in can mean the ofthe total amount the

premiums stated as such.there
concerning policyMuch that has said the isbeen industrial

annuityequally group relatingof contract. The provisionstrue the
premiums appearto in article II of that contract the headingunder

“Stipulated Payments Company;” provisionsto the Insurance the
inrelating appearto III “Benefitsheadingrefunds article under the

by Company.”PaymentsOther theand Insurance
ofprovisions premiumThese call for the return contribu-latter

alreadyupon Astions surrender or of the contract.the cancellation
isindicated, premiumsof “return and ex-reinsurance”deduction

casualtyfire, marine, fidelity,in case of andpressly authorized the
onlys.275, 59),c. but the allowed acompanies (P. L., deduction

(P. 275, 60).s.L.,is one for losses c.companylife insurance death
statutoryofgeneral construction, provisionthe forprinciplesOn

particularly per-in view ofdeduction, the deductionssinglethis
legislativea intentcompanies,mitted the insurance evincesother

Howe, 338, 341;Howev. 87 N. H.to exclude deductions.all other
59, 61; Goonan, 528,H.N. H. State v. 89 N. 529.Railroad,Statev. 89

typepayable ofis that the refunds under eachIt our conclusion
grossproperly partare a of thehere consideredinsurance contract

by plaintiff and are therefore taxable underthepremiums received
Public Laws.chapter60 275 of thesection of

Judgment the defendant.for

All concurred.
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