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already considered, phrase premiumsactments “total ofthe amount
onlypolicies”as stated in can mean the ofthe total amount the

premiums stated as such.there
concerning policyMuch that has said the isbeen industrial

annuityequally group relatingof contract. The provisionstrue the
premiums appearto in article II of that contract the headingunder

“Stipulated Payments Company;” provisionsto the Insurance the
inrelating appearto III “Benefitsheadingrefunds article under the

by Company.”PaymentsOther theand Insurance
ofprovisions premiumThese call for the return contribu-latter

alreadyupon Astions surrender or of the contract.the cancellation
isindicated, premiumsof “return and ex-reinsurance”deduction

casualtyfire, marine, fidelity,in case of andpressly authorized the
onlys.275, 59),c. but the allowed acompanies (P. L., deduction

(P. 275, 60).s.L.,is one for losses c.companylife insurance death
statutoryofgeneral construction, provisionthe forprinciplesOn

particularly per-in view ofdeduction, the deductionssinglethis
legislativea intentcompanies,mitted the insurance evincesother

Howe, 338, 341;Howev. 87 N. H.to exclude deductions.all other
59, 61; Goonan, 528,H.N. H. State v. 89 N. 529.Railroad,Statev. 89

typepayable ofis that the refunds under eachIt our conclusion
grossproperly partare a of thehere consideredinsurance contract

by plaintiff and are therefore taxable underthepremiums received
Public Laws.chapter60 275 of thesection of

Judgment the defendant.for

All concurred.

Merrimack,
No. 3294.6, 1942.Jan.

Company.Davenport v. White Mountain PowerNorman
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Demond, Sulloway, Piper & Jones Piper orally), for{Mr. the
plaintiff.

Mayland H. Morse and George Grant,B. Jr. Grant orally),{Mr.
for the defendant.
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millPage, plaintiff operated garnetJ. and a inThe owned
night January 6, mill wasDuring'the 1939,Wilmot. of the de-

by damaged.stroyed the is nofire and contents There serious
disagreement first of of events that tothat the the series led these

during uponlodging tree, ice-storm,was of a an theresults the birch
mill. Itservingof the could be found thatwires the defendant

high-voltage broke,consequentlyof the wires andtwo defendant’s
upon private telephoneone or of them the wiresthat both fell

telephoneby plaintiff. strungmaintained These wires werethe
private wiresupon poles powerthe that carried some main-same

inby but there was no current at theplaintiff,tained the which time.
intotelephone mill,led the which was a wooden frameThe wires

sheathing.withbuilding. outside walls were covered metalThe
happened.is in the as todisputea evidence what nextThere

systemhis telephonethatplaintiff produced evidence wasThe
maintained, negli-that the wasand defendantproperly constructed

maintaining line, consequentlyits transmission and thatgent in
telephonehigh-tension wires on the wires created anthe fall of the

sheathing andto the metal caused the fire.from the latter Thearc
theoryproduced supportevidence to the that the arcdefendant

contributory negligencesheathing was due to the ofto the the
privatehisin and maintenance of tele-plaintiff the construction

system.phone
jury sayevidence, it was for the to which chainUpon this of

Adopting plaintiff’s jurytheory,fire. the theled to the wereevents
question reasonably prudentwhether men,thepresented with

guyedorcircumstances, have cut the birchthe would treeunder
come into contact with the defendant’sit not wires.so that would

testimony conflict, juryandwas in the war-again, were,theHere
negligent respect.the was in thatfindingin that defendantranted

knowledgeof.such superior,had some situationsplaintifftheWhile
average grewman, and while tree on histo of the theperhaps, that

primarilyof the defendant’s line wasland, maintenancetheown
the onMoreover, tree-was the defend-lookout.the defendant’s

separate plaintiff’s “rightwhich from“right way,” was theofant’s
at distance fromthe defendant’s some theway,” which crossedof

juryfollowstree It that thebirch stood. werewhere thepoint
negligent anticipatinginplaintiff notfind the thebound tonot

taking stepsnot to have ittree and in removed.danger from the birch
properlyand for a directed werea nonsuit verdictmotions forThe

denied.
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by plaintiff’s counsel,manager asked thewasThe defendant’s
any telephone instal-you looked atsay“You before the fire never

Upon objec-the mill?”Davenport’s in and aroundlation of Mr.
of theobligation partno on the defendant’stion there wasthat

questionmanager plaintiff’s equipment, the wastheto examine
question wassubject The then read toadmitted, exception.to

objected dutynoagain it that there could bewitness, and wasthe
ensuing colloquy, plaintiff’stheDuring theto the mill.enter

in and around the mill.”again “particularlywordsused thecounsel
gofollowing: “Mr. Morse: We don’t into theThen occurred the

Sulloway:Mr.mill. No.mill. Court: You don’t mean inside the
subjectagain it will be admitted toquestionCourt: Ask andthe

more, andquestion was then read once the wit-exception.” The
negative.inness answered the

induty,servants had nomay granted that the defendant’sIt be
telephoneinstance, plaintiff’sthe instal-particularthis to examine
plainlyplaintiff’smill. The counsel admittedlation inside of the

jury. It is therefore difficult topresencein of the seethat the
of wordingbecause theprejudice could befall the defendantwhat
permittedthat the courtquestion. appearof It does not thethe

anyjury infer,to that there wasplaintiff’s argue,to or thecounsel
appears properlyAs as it was left toduty inspection.of farinside

might negligent managerifbe itsjurythe to that the defendantinfer
placeas andignorant risks such the mannerwas of obvious exterior

into the metal-sheathed mill.telephoneof of the wiresthe entrance
already ignorance,hishad admitted andthis,As to the witness

negligent. Company,Frear v.ignorance to be 83might be found
64,H. 66.N.

concerningin cross-examination hisplaintiffThe was asked
photo-As to aprivate power transmission line.of hismaintenance

sample wayof the main-say it is a fair wesaid, “I wouldgraph, he
along this line werequestions excludedtained the line.” Further

practicenot admitted. Thewasimmaterial, photographand theas
maintaining privatehis ownconstructing andplaintiffof inthe

cir-tendency,had no under thepower not material. Itline was
onlypublic utilities;ofgeneral custom butcumstances, to show the

property.of his own Whatdegree plaintiffthat the tookof carethe
protection protectionand for the ofdid for his ownplaintiffthe

applicableofmakingin the rule conductparthas nopropertyhis
plaintiff’sespeciallyThis is true because theto the defendant.

charged except beingmill waswhen thepower wires were never
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by energy them, night;over and atoperated carried never while the
nightcharged day,wires and and whetherdefendant’s were the

being operatedmill was or not.
byasmanager, plaintiff,called a theThe defendant’s witness

experiencehis lines ofgave testimonydirect as to with other the
On he was how the line indefendant. cross-examination asked

compared Hamp-with in Newquestion as to birch trees similar lines
objected first,twoplaintiff grounds:The on distinct becauseshire.

anywas linesappeardid that the witness familiar with otherit not
second, questionbecause was not limiteddefendant’s;than the the

of similar lines under similar conditions. Bothto maintenance
rule of the custom ofrecognizedlimitations are to the that evidence

2 Wig-of what is due care.is as some evidenceothers receivable
groundfirstmore, (3d ed.), rulings. 461. No as to the ofEvidence

question presented.objection obtained,was and no of law is As to
similarity ofsecond, the counsel declined to showthe defendant’s

the When waswhich would make evidence relevant. itconditions
the“unrelated,”as it must be thatconsidered courtexcluded

similaritywas of ofthought it because there no evidenceirrelevant
If the had been these cir-question admitted underconditions.

cumstances, settingit cause aside a verdictwould have been for
defendant, had Palmer v. Edgerly,for the if that been returned.

H.87 N. 391.
by byexpertAn introduced the was asked the de-defendant

brushingwascounsel whether he familiar with the out re-fendant’s
Uponof the anquirements Rural Electrification Administration.

brushinganswer, was asked the out of thisaffirmative he “whether
requirementswell within the of Rural Electrificationline comes the

requirements.” question excluded, subjectAdministration The was
was becauseexception. question properlyto The excluded not

upon existingsimilar to those at thisbased conditions cross-over
span sheathing. Moreover,to and the administra-with reference

of a bank.performstion the functions It does not construct or
7 U.S.C.A. ss. Minimummaintain electric lines. 901-957. stand-

loanabilitybyrequired bankingards a institution as the test of have
relevancy engaged inaverage personno to what the theestablish

particular When it iselectrical business does under circumstances.
anymay require par-due more thanprecautionsrecalled that care

operator adopt, general adoptsto or even customticular chooses than
402), readily perceivableH. it(Bouley Company,v. 90 N. is that

general practice (much practice bank)of onebanking less theeven



25

is to of aid to thetoo remote bemaking operatorsloans toin
jury-

knowledgeit is a matter of commonthatshould also be addedIt
systems to which the Rural Electrificationcooperativethat the

to furnish service thatdesignedloans aremakesAdministration
furnish, practicestheirafford to and thereforecannotother utilities

for the defendant.hardly proper practiceof what isare evidence
(Laws 1939, 212)character c.that, cooperativetheirFurther than

they forat most of what choose to doevidencepracticemakes their
members, than of theof their rather evidenceprotectionmutualthe

undertakingrequired for thefor those serviceof carestandard
practicerespect, is nopublic. In this their more relevantgeneral

maintaining privatehisin line.plaintiffof thethan that
examination, plaintiff parta ofUpon the testified that asdirect

money discharged unpaid tax lienspurchase property,for the hethe
years toamounting $3,111.27, for the 1932 1934property toon the

testified,justinpayment made 1935. He hadThe wasinclusive.
bought in thepaid for taxes when he 1935 thatwhat hewhen asked

$288.35. to an misunderstand-This was due obviouswasamount
cross-examination,questionof the asked. Oning as to the nature

represented$288.35of his as ownerappeared shareit that this sum
paid by him1935,for and that there was a further sumof the taxes

apparently purchase price.ayear, partfor that as of theas taxes
testimony to outobjection, as 1935 taxes was strickenUpon the

yearsforjury charged subsequentthat all taxes 1935 andand the
a of inportionnot to be considered. If the 1935 taxes werewere

price, inpart purchaseof the this went further the interestafact
necessary. H.Railroad,Laird v. 80 N.the defendant than wasof

58.
plaintiff onlythat the carrieddefendant offered evidenceThe

mill equipment.on the and The offer was$8,000 of fire insurance
(1) premises,the ofpurposes:for two as evidence of value themade
plaintiff, thought(2) impeach the who had testified that heand to

$50,000. purpose,well above As to the first thepropertythe worth
Adelphiaproperly Company,was excluded. &c. Co. v.evidence

905; Day Railroad, also,v. 225 the277 Mass. 538. So forFed.
onlyimpeachment. plaintiff boughtThepurpose of fact that the

only conjectural relationship to$8,000 of insurance bears the owner’s
opinion value,Whatever his own ofabout value. the insuredbelief

carrymay risk, part,the either in whole or indesire to whether
forhighof or some other reason. insurerrates What thebecause
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thought value, expressed byifabout the written,amount would
be no more admissible than the assessed Moreover,valuation.

conjecturalthe amount is onlywritten evidence of the insurer’s
value,estimate of maysince the insurer not tocare contract for

more than coverage, possiblynominal his conclusion depending on
variety judgmentsa of particular risk, includingas to the usethe

of the property, combustibility, protection byits its atwatchmen
night, hills,its remote location in the and its distance from fire-
fighting facilities.

The has exceptionsdefendant not briefed to the denial of its
requests theyfor andinstructions, are understood to have been
waived.

The claim of the thatdefendant the verdict is excessive as a
plaintiffmatter of law be The boughtcannot sustained. the

property at sale on in onlyauction foreclosure 1935. He was the
present. cost, including bid,bidder Its his the tax liens and re-

pairs immediately made, $8,000.was less than This con-was not
fire,clusive as to the value. At the time of the there was stock

accordingin on which,trade hand to the itevidence, would cost
$8,500 to reclaim.over

plaintiff placedThe a value on the mill and contents of well
$50,000. experts placedhis nearlyabove One of the value at

building$50,000. expertA oftestified that the cost reproducing
(without foundation)millthe was more than $12,000, deprecia-after

machinerytion. was equipmentThere evidence that the and were
nearly $27,000.worth

juryIt is therefore not conclusive that the acted improperly when
they $29,800.a forreturned verdict Wisutskie Malouin,v. 88

242,N. H. 246.

Judgment on the verdict.

Branch, did not sit:J., the others concurred.


