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Hillsborough,
3274.No.6,Jan. 1942.

Leah Sirois v. Amedee Sirois.

plaintiff.by brief,Dowd, for theKarl E.

Doyle orally),and for defendant.(byRobert J. brief the

plaintiff struck on thethat the wasPer Curiam. The evidence
by and that the defendantby thrown at her the defendanthead shoes

upon her when he wasperiod of time forced sexual relationsover a
great bringingandcausing pain,of herwith the resultintoxicated

proveto extremebreakdown,of tendedvergeher the a nervousto
463;62 N. H.cruelty. 307; Jones,8 N. H. Jones v.Poor,Poor v.

N. H. 478.Hart,Hart v. 68
Exception overruled.

Hillsborough,
No. 3279.6,Jan. 1942.

Co., v. Theodore CollinsWriter Inc.Protective Check
Prin. & Trs.Deft.
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Wason, Leahy& orally), plaintiff.Guertin for theGuertin{Mr.

Sullivan & Dolan fororally), Ney,Dolan Mrs. the trustee{Mr.
charged.

Warren, Wilson, McLaughlin Wiggin, principal& for the defend-
ant, nofiled brief.

Allen, C. Mrs. Ney’s dischargedJ. motion to be as a trustee
if charged properlythe co-trustee notwas was denied. The record

singularlyis conflictinginconsistent in its statements that the hear-
ing chargeability onlyonwas the “of the trustees” and on that of

Ney.Mrs. as charged,But she alone was while the evidence at
$300respect paymentsin principalleast to the of to the defendant,

equally participantsdemonstrates that both administrators were
in making hearingthe it ispayments, onlyassumed that the was
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leaving of her co-administratorchargeability of Mrs. thatNey,on the
undetermined.

of aco-representatives dece-takes view thatWhile the law the
of onemaking the actsentity person,an of onedent’s estate are

yet each isothers,of theexceptions, the actsequitablewith certain
trustee-process is a form of attachmentacts.liable for his own The

rights or of“any money, chattels, credits”creating goods,ona lien
with certainpossession,trustee’sprincipalthe in thedefendant

s. The trustee is356,P. c. 19.exemptions L.,not here in issue.
he had inproperty anyof in of its formschargeable for all such as

comingprocess as intoand laterpossessionhis when served with
maychargeabilityhis bepossession the time in whichhis within

unliquidatedon when heHe is therefore held a claimdetermined.
by hearingofthe timeliquidatedis if the claim becomessummoned

disregardchargeability. effect of the administrators’upon his The
principal defendantpaying moneyin to thetrustee-processof the

aby process. They violatedimpairto lien thewas the created
consistentlymore classifiedstatutory obligation, wrongand their is
joint liability for tort,On aa a of contract.as tort than as breach

Inmay suing all.wrongdoersone or of be sued withoutmore the
joint.as While the actwords, liability several,the as wellother is

respectact of one. Inall,of one is the act of it to be thecontinues
for ofco-representatives other than breachwrongfulto conduct of

legal personone is notcontract, conception of their union asthe
only joint liability.they can be undercarried to the extreme that

seq; Schouler,et409; 805; 1189,21 24 C.11 R. C. L. Am. Jur. J.
(5th ed.) 1402,Wills ss. 1403a.

v.Garland, 103,v. 22 N. H. and TreadwellThe cases of Barker
In Barker the eourtBrown, 12, point.41 in the caseN. H. are not

by obligation to theway of that when thestated dictum the rule
jointupon joint all of debtorsprincipal contract,is a thedefendant

doubtfully states thepartiesmust be made as trustees. The dictum
they liabilityif is several as wellpartieslaw that must all theirbe

co-partnerjoint. In it that a couldas the case was heldTreadwell
co-partnerby trustee-processnot a of his unlessbe held as debtor

partnershipthebythe a of affairs.debt is established settlement
inby equityis bill toplaintiff’s stated,The as the courtremedy,

reach principalthe interest.defendant’s
possessionin of oneproperty theThe claim of the to theestate
agreement, incompromiseof thethe heirs was at all times until the
they gaindid notadministrators,of the and the fact thatcontrol
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possession of propertythe They claim,is immaterial. settled the
and for of theythe amount the settlement are accountable. The

ofvalue the claim of propertyrather than tothe claimed is de-be
chargetermined. The administrators- received and had full and

control of the claim as an ofasset the decedent’s estate.
Ney’s chargeabilityMrs. upon depends uponclaimthe its liqui-

dated value at hearing upon chargeability.the time of the her
argued for her,It is in effect, that either it had no value or its value

shown,could not be as to any of theinterest estate. This claim
upon arests construction of compromise agreement bythe which

a of allsurrender interest of inthe estate the claim was made with
byno real consideration received Inthe estate. state-contracted

ment, asserted, agreedas is paythe debtor to in$18,000 settlement
of the $25,000providedestate’s claim of the estate released her and
provided paymentthe made,was not to the administrators, but
directly by throughor the debtor to the ofheirs the decedent ac-
cording theto statute of distribution.

The reasonablyagreement, however, is more beto construed as
fixing payablethe estate’s claim $18,000 it,at to withbut the
payment by an paymentdetoured order of forthe administrators
to the receipt money byheirs without the actual of the the estate.
This is sum agreement bythe and ofsubstance the determinedas
examination of lightits in competentterms the of the extrinsic

operativeevidence. In its effect manifests the of ait settlement
claim of gift persons.the yieldsestate rather than a to third Form
to prevailsubstance and skilfully phraseology.realities over drawn

purpose promptedWhatever phraseologythe notit does control
meaningthe agreementand effect of pro-the which terms andits

visions in entirety partiestheir disclose. It is true that what the
by theymean what issay, to be ascertained. The test is not what

parties actuallythe they expressedintended, but how have them-
byselves language. debtor,their What also other'the and the

parties thoughtto the agreement, they doing, is neitherwere
competent agree-material nor as thoughtevidence. What their

expressed, goal Verbiagement is of alone is notthe construction.
expresseddecisiveof meaning language ambiguous,when isthe used

giftand by by valuable,a fiduciariesof a claim considered them to be
to persons interest,the detriment of known to them to be in can be

onlyfound permissible. Throughoutwhen no isother construction
agreementthe recognitionis a of a and valuable claimmeritorious

of regardedthe toestate be as an of Its terms forasset the estate.
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purpose of shield-apparentwithof the asset thespecial treatment
them of thesubjection paymentsof tofrom the theing the heirs

value of thedestroy it or lessen thecreditors,of do notclaims
in it.interestestate’s

leading construc-pointsof to thisof some theIn brief statement
amountbelonged was for a substantialestate,to thethe claimtion,

ex-having great merit, and the estateregarded asproperty, wasof
remaining assets, inmajor part of itslarge if not thepended sums,

against thehad no claimundertaking to collect it. The heirsthe
moneypaid the State on theinheritance tax wasdebtor, and an

Theas the others.by them,all of the debtor as wellreceived
thanpaid in or that it was othertax was not fullsuggestion that the

to warrant it. Itordinary inheritance tax is without evidencean
Aany payment.theappear that of the heirs contestednotdoes

permits of less thanpaid and the evidence no conclusionwastax
paidper cent waseightin A tax of and one-halfpayment full.

shows, neces-$30,000, amount,which as the evidenceon about
adoptionCourt’ssarily $18,000.all of the The Probateincluded

rights of the State toagreement expressly reserved theof the
the tax.

of adminis-Ney oath an account herafterwards filed underMrs.
it overthat she readin the Probate Court. She admittedtration

attorney must havesigning prepared byIt was her whoit.before
agreement. includes, as an assetinformation relative to the Ithad

pos-proceeds propertyof in the debtor’sfor, the theaccountable
discharge liability paymentsthetherefor,as a ofsession, and

agreement.pursuant to themade
agreement asevidence,In of this it is difficult to read thethe face

compromise the valuecontemplating that the was not to establish
suggestionof is made thatas an asset the estate. Theof the claim

ofunimportantin is in view theof these entries the accountthe fact
compromise. is that theapproval of the The answerpriorcourt’s

light upon thewith the entries throwsof the accountallowance
of distribu-approval, amountingas to a decreeof theconstruction

ap-chargeable Thespecial fund to the administrators.of ation
ad-account,of theagreement and the allowanceproval of the

other, are to be heldmittedly with reference to eachto be considered
harmony they mayif be.in consistent

long expirationagreement was made before thethat theThe fact
strengthensagainst alsopresenting claims the estateof the time for

providing loss of an asset ofinstead of for theprobability thatthe
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purposethe estate, partialits was to effect a amongdistribution the
heirs in the belief that the other assets of the wouldestate sufficeto

having precedencemeet chargesclaims and of the interest of the
agreementheirs. The condition of the that it should be effective

only upon approval byits the pur-Probate Court also indicates its
pose that it should be for ofthe benefit the estate.

unnecessaryIt seems to tocall attention other features of the
agreement, both in its and in competentterms the extrinsic evi-
dence, in aid of the view taken of its tenor to show the value of the

againstclaim the debtor as an asset of the estate.
approval of agreement,The the Probate Court to the construed

Ney againstas Mrs. it not abe, judgmentcontends should is the
plaintiff. Having an onattachment lien the share of the defendant

heir, party petitionas an it was to made a toentitled be the for the
approval. By of it in place,virtue its lien stood the defendant’s so

might by anyfar order,as its lien be affected order. The so far as
bearing opportunityit had on with no forinterest,its was made it

claim, ignoredto full notice of its it,be heard. The trustees with
gaveand the court no of it. While thenotice Probate Court has

jurisdiction pass upon validity against legaciesno to the of claims
heirs, rightand the shares of the claimants have the to be heard on

legacies Theyquestions affecting the and shares. have an interest,
givesadversely by standingwhich if affected a decree them the of

parties “aggrieved” if the decree concludes their interest “and
(P. 1.)strictly interlocutory.” L., 311,which is not c. s.

probate judgment rem,While a decree is often held to be in this
only constructively by publicationis so personsas to notified of

proceeding judgmentthe in iswhich the rendered. There was no
such notice here.

jurisdictionIn ofview, approveanother the the Probate Court to
agreement repeatedlythe is doubtful. It has been held that the

jurisdiction byonly granted legislature;court has so far as the and
powerno incompromisesto authorize of claims favor of an estate

authorityis in fact, approvefound the statutes. In the to com-
promises against (P. 27)of s.L., 302, implicativeclaims estates c. has

deny authorityforce to when the estate is the claimant. Whether
properly compromisingan in aadministrator has acted claim of the

paying full, may passed uponestate as in in bewell as a claim as an
hearing uponincident in his account in of ad-the settlement his

inministration, but for the Probate Court to determine advance
may respect compromiseswhat an in toadministrator do of such



33

hasassumed which notmanagement isjudicialofpoweraclaims,
any specific terms.ingrantedbeen

agreement being aof thejudicial approvalvalidview, aUnder this
agreementobtainable, thebeingforce and notof its effectiverequisite

nulli-fulfilled and hencenot becoulda conditioncontained which
chargingNey’s herselfaccountallowance of Mrs.But thefied it.
thereby.unaffectedclaim isof the estate’sproceedswith the

amountchargedTrustee for full of
judgment againstplaintiff’s defendant.

All concurred.

Hillsborough,
No. 3283.6,Jan. 1942.

George Trustee.Ap’ts Smith,v. H.& aBroderickEllen A.


