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She stands “gratuitousno better than a licensee,” to whom no
duty owed,is as to ofthe condition premises, exceptthe to warn of
dangers actually byknown the open ordinarydefendant and not to

by plaintiff.observation the Hashim v. Chimiklis, 456;91 N. H.
Locke v. Payne, 81 N. H. icy266. Since the andcondition its

dangers fullyattendant fully bywere and appreciatedobservable
plaintiff, dutythe imposedno was on the defendant.

Judgment thefor defendant.

Allen, J.,C. Branch, J.,was absent: did not sit: others con-the
curred.
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Phinney (Mr.Sheehan & fororally), petitioner.Sheehan the

Prugh Wyman, Booth,David P. &Starr, Wadleigh Langdelland
(Mr. Booth theorally), for Association.

John J. &McLane, (Mr. GeorgeBroderickand Davis Carleton F.
Nelson orally), for Sofronas.the

Burque, rightJ. had a to TwoThe bank foreclose. defaulted
payments monthlyof paymentstaxes in addition to two defaulted
gave proceedingsthe bank right. regu-that The foreclosure were
lar; publication provisioncompliedthe with the in the mortgage,

forwardingand withcopy compliedof thereof the statute. P. L.,
c. s.215, proof23. that ofprovide receiptThe statute does not of

by rightsent registered prerequisitenotice mail is a to a of fore-
If is it be onpetitionerclosure. the entitled to relief must some

other ground.
petitioner’sof is waspositionsOne that he misled because of the

fact that the bank not forupon unpaiddid make a demand him
monthly previous foreclosure,dues and taxes tounpaid claiming
it awas custom of bank so to do. Thethe court found such was

however,the This, help petitioner.custom. does not the No such
requisite mortgage. onlyis in optionalfound the note or It was

proceed bywith the bank to demandmaking upon mortgagora the
up failingto delinquencies days,make his within ten which the

bank would saw soforeclose. Whether the bank fit to do in this
rightinstance does not the bank’s todefeat foreclose.

position acceptance monthlyThe next is that of a payment after
proceedingsforeclosure were a of anystarted constituted waiver
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right Presidingit had to The not findforeclose. Justice does this
to the fact in the instant findbe case. He does that: “The Bank’s

of would a personentire course conduct have led reasonable in the
ofposition petitioner Bank,the to have considered that the despite

any provisions original mortgage,in and any rightthe note waived
anyit had to foreclose because of anddelinquency, that the Bank

agreed goodkeep standing providedto the loan in petitionerthe
monthly $36to his payments seasonably.”continued make of

petitioner nothing beginThis avails the To with, acceptancehere.
partof payment during proceedingsforeclosure does not constitute a

Bergmanwaiver as a of law. Fortescue, Eq. 266;matter v. 74 N. J.
v. Houston,Curran 201 Ill. 422. Unless it is mortgageefound the

did in accept payment rightfact the and foreclose,waived its to
salethe cannot be voided.

principleThe of law inenunciated Wheelerv. 82Slocinski, N. H.
211, 212; Pearson Gooch, 208, 209;v. 69 N. H. Roberge Cyr,v. 84

204, 205,H. mortgageeN. that the in the exercise of powerthe of
sale acts as a mortgagor,trustee of the and in performancethe of

righthis goodto sell must exercise faith and diligencereasonable to
protect rightsthe of mortgagorthe and use reasonable efforts to

priceobtain a fair for property,the in properly advertising and
conducting sale,the does not apply in a case purchaserwhere the

nothingat the sale goodknew about the lack of faith or want of
diligence partreasonable on the of mortgageethe in dischargeits

dutyof its as mortgagor. Verytrustee for the v. Russell, 65 N. H.
646, 649. As mortgagorbetween the and purchaser,the the former
rather than the latter should suffer loss, bythe grantingbecause
to mortgagee rightthe sell,the to mortgagor putthe it in the mort-
gagee’s power to injury throughwork the the execution of that
power.

byIf, dutyreason of breach of on partthe of the mortgagee, the
property did pricenot sell for a fair mortgagorand the was therefore
damaged, remedythe ordinarily would be in an action at law to

damage. Veryrecover such v. Russell, supra 650. The court
having found that “there is no theyevidence that (the purchasers)

any knowledgehad of the transaction petitionerbetween the and
the Bank they purchasedother than the property mortgageat a

foreclosingsale knowpetitioner”;the title of the “theythat did not
petitioner possessthat did not knowledgeactual of the foreclosure

proceedings,” “theyand further that nothingknew of bank-the
ruptcy proceedings,” purchasersthe must be found to be bona
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purchasers Value,for anywithout notice of irregularity, any,iffide
on partthe of the bank in dealings petitionerits with the respectin
to the foreclosure.

Nor can we be price paidconcerned with the property.for the
It cannot be inadequatesaid to be so charge purchasersas to the

theywith knowledge that buyingwere at an priceunconscionable
and puttherefore should have inquirybeen on as to whether there

anythingwas irregular proceedings.about the whole appearsAs
in the statement of facts their total investment would atbe least
$4,390. theyThere is no anythingevidence knew about real

values,estate and findingthere is no except theythat “secured the
premises very price”at a low that could warrant a conclusion of
an attempt deprive mortgagorto rightful equitythe of his in the
premises.

The purchaser’sconclusion is that the equity, being superior to
that of the mortgagor’s, petitionthe toas the defendants Sofronas
cannot be maintained.

so,Not however, as to the bank. it is no findingTrue there is that
the fiduciary dutybank was remiss in its towards petitioner.the
That passed upon.issue has not been There is evidence from which
the probablyissue could be determined in favor of petitioner,the such

registeredas return of unclaimed,the letters monthly paymenta
proceedingswhile process,foreclosure were in and absence of the

mortgagor sale, proofat the sufficient to the bank that mortgagorthe
did not of questionknow the sale. It is a of fact whether under such

adjournedthe bank sale,circumstances should have the toseen it
that mortgagor gotthe of proposedactual notice the sale, given
proper of adjournment,notice the and made reasonable efforts to
obtain for mortgagor equity fairlythe what his was worth. Equity
jurisdiction existing, it embraces all arisingmatters from the case.
Hence, (withthe jury maytrial court or aswithout it in discretion
say), mayif it finds a of duty,breach assess the damages in the suit.

discharged.Case

Allen, J.,C. was absent: the others concurred.


