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The wasC. J. evidence offered to meet theAllen, excluded
contributory negligence. colloquyIn the between courtofdefence

distinctlywas urged ground.on thatits admission Theand counsel
328, 13) provides “negligences.(P. L., c. that such on thestatute

defense, provingshall be a and burden ofplaintiff the theof thepart
upon introducingthe defendant.” It follows that inbeshallsame

fault, plaintiff require-thedefendant’s was under noof theevidence
fault,freedom from anddecedent’s he was entitledshow thetoment

right againstto defend the claim of the decedent’sofmatteraas
support presented byin of the wasclaim theevidenceafterfault

affirmative, plaintiffdefence of such fault is andThe thedefendant.
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ofthe evidence of the defendant’sin introduction fault was under no
obligation anticipate contributory negligenceto the evidence of and

meet it it inundertake to before was the case. While the trialto
directinghas wide latitude of in thecourt discretion course and order

trial, may by requirementthe the direction not be exercised a thatof
disproof presentedin of a issue be before theevidence substantive

ofsupport presented. requirementin the is Theevidence issue is
contrary logicalof process, and, respectto fairness trial and in to
contributory contrarynegligence, impliedto the demand of the

A party should no burden to meet anstatute. have issue on which
opposing party prevailmust before in supportthe the evidence of
issue is introduced.the

things happensIn the itnature of often that evidence of an affirm-
brought plaintiff’sa presentationative defence is out in of his evi-

plaintiffIn an case happened,dence. accident the must show how it
in contributoryeither or in cross-examination,and direct evidence of

negligence may produced mayatbe and times not be avoided. The
mayplaintiff’s the defendant’s,conduct bear on character of the and

to prove maythe depend uponevidence defendant’s causative fault
plaintiffmanner inthe which the acted. isIt conceivable that a

may jurybe toproperlycase submitted a thewith issue of contribu-
tory negligence included when the defendant introduces no evidence.

general proofthe burden of on the changed,But issue is not and the
that plaintiff mayfact the evidence for the contain some evidence

deprivehis fault not rightof does him of the againstto defend evi-
presented byon defendant, subjectdence the issue later the to the

against repetition of evidence, subjectrule the same and to trialthe
to require fully bycourt’s discretion that a questionedwitness be

plaintiff suspension.both and defendant without
usuallyRebuttal necessaryevidence to issues torelates be estab-

plaintiff’sin the him When,lished favor to entitle to a verdict. as
here, it is to meet of whichoffered a claim defence the defendant

successfully bymust maintain of probabilities,a balance it is to be
in presented bytreated the same manner as evidence the defendant

meeting plaintiff’sin that of the in Beingevidence chief. a branch
plaintiff’s,of the of case, especiallynot but the defendant’s it is

to rebuttal,entitled admission. It is in “strict” in its purpose to
newly byacombat claim advanced the defendant. toDiscretion

it, inexcept repetition of,of or requireexclude avoidance to con-
tinuity of, a witness’ testimony, does not exist. The authorities

by the pertinentcited defendant are not to affirmative defences.
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introducing topicsfrom for ofvariation the “usual orderWhile
“onlydo where it con-and witnesses” can harm tends toevidence

opponentit misleads the or finds him un-jury,the or wherefuse
(1st s.(Wigmore ed.), 1867),to it” Ev. it mustprepared meet be

presentedan torequireto evidence in defeat of issue beharmful
supportin of the issue is submitted.all the evidencebefore

many possible“. .ordinary situations, . there areEven as to
governmentofon the the case which the mustquestions elements

concerning may generalit on untilprove, presumptionswhich rest
tending to show that this is an ex-evidence is introducedspecific

unnecessarilymade moreceptional . . . Trials would be evencase.
insanity]of thisthey possibleif all defences sortlong than are [of

waiting theyin advance without to see whether arehad to be met
245,174 250.up.” Chance,v. Mass. “The ruleCommonwealthset

practice promoteofproofof is a rule intended toregulating the order
orderly prevent surpriseof and to ofexpeditiousand trial casesthe

Company, 430,49 R. I. 433.adversary.”an Souza v.
plaintiffrepetition,as to a witness for the testifiedhere,In the case

lengthwiseon and withto two tire marks thein direct examination
easterlyroadway longercar. The mark was be-of the overturned

themark,and shorter and witness volunteered thecar thetween the
Inwas a mark of two automobile tires. cross-exami-opinion that it

that mark could not have been madewitness testified thenation the
generalcar. In the cross-examination of theby the defendant's

of fault inwitnesses, defence the decedent’s was someplaintiff’s the
thereby requiredeveloped. the defendant could notButmeasure

fully presented, untilconsider the issue as and theplaintiff tothe
through producedhis own witnesses his additional evi-defendant

right to toissue, plaintiffthe had the defer evidenceon thedence
was to the that theThe evidence excluded effectmeet the issue.

motorcycle, and itprobably that of thethe car wasmark nearer
testimony eye ofof certain witnesses theto contradict thetended

defendant,for the as well as to refute thewho testifiedaccident
erroneouslywasof automobile tires. Itclaim that it was a mark

excluded.
New trial.

All concurred.


