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varying proveThe defendant three times in forms offered to that
pleaded chargethe guilty Superiorwitness Adler in the Court to a of

driving rejectedreckless at the time of the accident. The court the
excepted. rulingoffer and the defendant error.This was

importantIt was an issue in the case whether the defendant was
guilty whollyof causal fault or fromwhether the accident resulted

negligence. testimonyAdler’s The net of was aneffect Adler’s as­
sertion driving specificallythat he was carefully, and he testified as

“Q. anything youfollows: Was pre­there else could have done to
Althoughvent the accident? A. I don’t think so.” this last

expressionanswer was an opinion, clearly (Reedof it was admissible
v. Company, 84 H. 156, 161; Lussier, 54, 59;N. Dimock v. 86 N. H.
Kelly v. Simoutis, 90) fairly90 N. H. 87, impliesand this conclusion

admissibilitythe contradictory opin­of the ofwitness’ statement a
Wig.ion. (3d ed.), fairly3 Ev. s. plea question1041. The in ex­

pressed contradictory opinion.such a It tended to contradict the
“general drift” of testimony regarding CityAdler’s his conduct.
Bank v. Young, 43 N. H. 457, 460; Young,Hall v. 37 N. H. 134. It
might have passing credibilityassisted the triers of fact in upon the
of his testimony theyand were entitled to this assistance. Combsv.
Winchester, 39 N. H. 13; Wig. (3d3 Ev. s.ed.), 1017.

New trial.
All concurred.

Hillsborough,
No. 3301.3,March 1942.

Marty ExchangeN. (GeneralFine Corp.,Ins. inPlaintiff
Interest) v. Antonio Parella.
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fororally),BoothWadleigh Langdell(Mr.&Wyman, Starr, Booth,
plaintiff.the

interest, filed no brief.plaintiff inNourie,E. for thePaul

for the defendant.(Mr. orally),TobinDevine& Tobin

investigated the accidentwhopoliceI. A officerAllen, C. J.
if hewas askedIn cross-examination heplaintiff.for thetestified

had none.repliedand he that he There-any in the casehad interest
of thethe answerof to confirmplaintiff’s offer evidencetheafter

andin its form substancerejected. questionThewaswitness
jury in the exerciseinterest,an and nocharged nor assertedneither

question.an from theordinary intelligence would infer interestof
noyet that there wasdisbelieved, it remainedwasanswerIf the

Thecould be found.from which interest“testimony of counsel”
onepropera“pernicious type,” wasbeingof of ainsteadquestion

heldcharacter as thatbeingof of the sameasked, and insteadoften
by plaintiff,12,H. cited theRailroad,v. 89 N.improper in Carbone

with it.contrastis in antithetic
towithout noticean thatrequested instructionplaintiffII. The

car onanticipate that anothercontrary duty of care tohe had nothe
or in violationparked negligentlyoroperatedbehighway wouldthe

jurythegivennot and insteadThe instruction wasstatute.of a
actualanticipate theobliged“was toplaintiffthat thechargedwere

ordinary personthatonly to the extent thehe ran intothatsituation
instruction,anticipated it.” Thewould haveaverage prudenceof

of anoperatorcorrect. When thecase,to the wasapplicableas
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requires him not tooff,ahead due carehas his view cutautomobile
orgeneral drive. is moreoperatorsat in Itspeedexceed a which

operatormatter fact that anunderstanding as ofless the common
carelesslydangers ason watch foran should be theof automobile

byinnocently according to the situation.caused otherswell as
ordinary travel, and itmany highwayof care inlapsesThere are

oc-of likelihood of theirmay everyone has notice somebe said that
aspedestrians as wellpersons,The careless conduct ofcurrence.

it be saidvehicles, of such rare occurrence that is todrivers of is not
there, safety tois oflaw in all cases no demandas matter of that

If theencountering it is notice of it.guard against until there actual
ordinaryenoughencountering greatit to induce theprobability of is

anticipate the needit, it is careless not toperson prepareto to meet
268, 277.preparation. Company, 276,v. 82 N. H.Tullgrenof

not aof ismay such that careless conduct othersThe situation be
general is theanticipation, principleof and as a thisrequirementfair

McCarthy Souther, 29,83 H. cases cited. Ordi-31,rule. v. N. and
in-narily duty to be the alert to meetis not under a of care onone
therights he not Inof his when has been threatened.vasions

general ap-thought principleit the wasMcCarthy case was that
is“itplicable passing pedestrian.on the of the Butin conduct

. . .operators.commonly understood that . . some automobile
propriety.’ Chargedthan normal with a realizationact ‘with less

may requiredconditions,underfact, motorist,of this a certain be
against negligence’ whichanticipate provide‘to and that occasional

highway v.expectableis one incidents of traffic.” Himmelof the
reasoning peculiarly applicableFinkelstein, 78,90 N. H. 79. This is

findably couldplaintiffto the The his car where hecase here. drove
dangersprecautionin of tospeed disregardnot ahead at a avoidsee

hisinnocently innegligentlyin the form of obstructions whether or
by lights thepath. The darkness the of another car entitledcreated

jury to aplaintiff’sto find that the car should have been reduced
speed permitting stop.an instant

personal injuries damagesIII. andplaintiffThe sued both for for
plaintiff propertyin himto his car. The interest had insured for

damage resulting damage.$50acollision,from with deduction of of
might pay,forpolicy gave rights subrogation anyIts it of amount it

agreed It$253, by parties.and was to recover as theits interest
appear any incounsel,had own but it does not that he took partits

mayitaction, plaintiff’sthe trial of the and be that counselassumed
juryit to bepermittedalone acted for in the trial. The court the
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forms named it asinterest, and the verdictinsurer’sinformed of the
record transferred doesplaintiff. Thein interest with thepartya

injury.respect personalto Theclaims inplaintiff’sthenot disclose
groundon ofverdict aside thea motion to set thedeniedtrial court

jury’s prejudice.the
unnecessary permit juryto thethat it wasplaintiff’s claimThe

The merits ofappears to be valid.the insuranceto informed ofbe
fact of insurance. Thecontroversy dependence upon thehad nothe

liability had noclaim of the defendant’sof thesupportinsurer’s
subrogation were norightsits oftendency claim, andto weaken the

juryto inform theif was no occasionjury. But thereconcern to the
prejudicialnot as strict matterinformation wasinsurance,of thethe

only presumption,orwas of more lessprejudiceof At most thelaw.
the verdict is sustainable.prejudiceno affectedfinding thatand the

from one in whichimportantly differentrespectin this isThe case
juriesliability. that are moreThe viewagainstthe insurer defends

they nowhen have in-with the evidencedisposed properlyto deal
(Piechuck v.defendant is insuredor not theformation whether
292, 293)H. isPeck,v. 90 N.429;H.Magusiak, 82 N. Woodman

plaintiff’s claim fordoubtfully to case here. Theapplicable the
pre-injuries largely to meet thepersonal would seemdamages for

insurance,no andFor claim he carriedprejudice.of thatsumption
misuse of the evidencetendency to counteractstrongait would have

process of reason-“a consciousNeitherof his collision insurance.
prejudice” (Piechuckof . . .influenceing” “unappreciatednor an

assumedlyjurypart of a would besupra, 430) on theMagusiak,v.
damage at thepropertyclaim forit to defeat theso undue as to lead

injury.personalforof claimexpense the
necessarilyof it “does notliability insurance, evidenceas toEven

Smith, N. H. 378. TheDimarco v. 90trial unfair.”render the
evidence, butadmission of theduly excepted to theplaintiff here

ofon the issue theit unconsideredfor no instruction to haveasked
to haveinstruction, presumably beenliability. Such andefendant’s

any evidence,of thepossible misusepreventedobeyed, would have
findingfinding prejudiceof no is a validsaid, thehasand, as been

was not misused.that the evidence
in force. Thesupra, remainsMagusiak,v.in PiechuckThe rule

increase of motor vehiclegeneralin 1926 and thecase was decided
knowledge mightof commonthen as matterliability sinceinsurance

likely prejudice. Butprovoketoof it lessto make evidenceserve
is interrelated with thatno insurance soof ofconverse evidencethe
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oughtof the in eithercarriage insurance that evidence situationof
unnecessarily It remains as withto received.not be immaterial

legally (Piechuckpurpose”of its use “a v.chance for harmfulsome
maygood431). does no and do harm.Magusiak, supra, It

Judgment verdict.on the

All concurred.

Hillsborough,
3308.No.3,March 1942.

Hampshire.v. Co. ofMasters Public Service NewCora


