206 I
the general welfare. The defendant’s claim that a total ban on
daily deliveries of milk will aid in enforcement of the ban on the
use of motor and other rubber tired vehicles in making deliveries
seems no more than an assertion. No explanation how aid will be
thereby furnished has been offered, and it is difficult to see how daily
deliveries in other manner or by other means will hamper investiga-
tion and the imposition of penalties or other enforcement of orders
in respect to the use of vehicles clearly subject to regulation. Pre-
vention of too frequent deliveries in a forbidden manner is not
thought to be aided in any measurable degree by imposing the same
limits of frequency on deliveries not in themselves harmful. The
inroad upon individual rights is too great to justify so drastic an
order. State v. Pazlle, 90 N. H. 347, 353. At best, the balance of '
private over public interest (Woolf v. Fuller, 87 N. H. 64, 68, 69) is
too overwhelming to permit a ban on such deliveries. -

The partial invalidity of the order is ineffective to nullify the
order as a whole. Dinsmore v. Mayor and Aldermen, 76 N. H. 187,
191.

In result, the petition is granted in respect to deliveries other-
wise than by motor vehicles or any rubber tired vehicles, and is other-
wise dismissed.

Petition granted as limited.

All concurred.

Hillshorough

Oct. 6, 1942, %N"' 3346.

ATTOoRNEY-GENERAL (ex rel. Michael J. Quinn)
.

Crarence J. R. HuntER & 0.
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Chretten & Craig, by brief, for the relator.

McLane, Davis & Carleton (Mr. Carleton orally), for the defend-
ants.

Burqus, J. The only question belore us is whether the mayor,
improperly made a party, had the right to vote to break the tie.

Originally the city clerk was elected by the city council, composed
of the mayor and aldermen and common council. Scetion 22,
chapter 384, Laws 1846. The mayor presided in the board of
aldermen, and in joint meetings of the two boards, and had a casting
vote only. Ib.,s. 9. Subsequent legislation abolished the common
council and vested all powers in the Board of Mayor and Aldermen.
(Laws 1915, c. 249, s. 1.)

In 1871 (c. 24, s. 1), the following legislation, entitled ““ An act in
relation o the powers of mayors of cities” was enacted, which pro-
vides as follows: ““The mayor shall preside in the board of aldermen
and in convention of the city councils, . . . He shall have a nega-
tive upon the action of the aldermen in laying out highways, and in
all other matters.” Section 2 of the same chapter repeals ““all acts
and parts of acts] inconsistent with this act.”

This statute was reénacted verbatim in 1878, G. L., ¢. 45, s. 7, and
in 1891, P. 8., ¢. 47, 5. 7. 1t received interpretation by this court
in 1910, Aitorney-General v. Cross, 75 N. H. 541, a case involving the
election of an overseer of the poor by the Board of Mayor and Alder-
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men in Nashua. The Nashua charter, adopted in 1853, had the
same provision found in the charter of Manchester, to wit: that
“He [the mayor] shall preside in the board of aldermen and in
joint-meeting of the two boards, but shall have a casting vote only.”
Laws 1853, ¢. 1404, 5. 11. The court in this Cross case, after quoting
P. 8., c. 47,5. 7, says: (p. 542) “If this language is given its ordinary
meaning, the mayor cannot vote for an overseer of the poor, but
can veto an election to that office by the aldermen; for ordinarily
when ‘the board of mayor and aldermen’ is spoken of, two inde-
pendent bodies are intended, each having a negative on the action
of the other, and there is nothing in this case, as there was in Cate
v. Martin, 70 N. H. 135, to show that the legislature intended this
section should not apply.”’ The decision was necessarily based on
the premise that the provision of the charter giving the mayor a
casting vote was repealed by the 1871 act, thus holding that the
repeal applied to city charters theretofore granted.

The above interpretation was approved in Ailorney-General v.
Hayes, 77 N. H. 358, 359 (1914). After the above decisions, the
statute was again reénacted verbatim in 1925, P. L., ¢. 51, s. 9; and
in 1941, R. L., ¢. 63, s. 9, which tock effect January 1, 1942. Re-
enactment of a statute without change after its judicial interpreta-
tion constitutes a legislative adoption of such interpretation. Dubuc
v. Company, 91 N. H. 173, 175 and cases cited.

It follows that the mayor in the instant case had no right to vote
in the election of the City Clerk of Manchester, and that the relator,
being the legally qualified incumbent at the time, and there being
no valid election of & successor to him, continued in office as a hold-
over and is now and has been throughout entitled to hold the office.

Information granted.
All concurred.

On REHEARING. After the foregoing oplmon was filed the de-
fendant moved for a rehearing.

McLane, Davis & Carleton, (Mr. Kenneth F. Graf), for the motion.

Arien, C. J. The contention that the general law for cities
enacted in 1867 (Gen. St., cc. 40-44) did not repeal or supersede
provisions of city charters theretofore granted in respect to the
voting powers of mayors, cannot be sustained. At that time six
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city charters had been granted, not including that of Keene which
the voters of the town did not acecept. The general law was designed
to establish uniformity in city government, and provided a compre-
hensive scheme for the government of all cities of the state. There
was no prior general legislation on the subject, and obviously the
1867 enactment could apply to existing cities only by giving it a
superseding effect on the charters in respect to their provisions
which were not in accord with the enactment. While each city
could, and now can, be established only by special charter, the
general legislation established uniform provisions and regulations
for them, the same as had been done for towns, to be in force for all
existing cities, as well as for future ones except in respect to special
and exceptional provisions which their charters might contain.
The clear purpose of the general legislation would be in great measure
defeated if it were held inapplicable to charters then existing, and
inoperative to substitute for provisions of the charters conflicting
with it.

Whatever the usual rule of construction may be as to the effect
of general legislation upon special laws previously enacted, the
situation here is one of general legislation necessarily applying to
special laws if it is to have any revisory force. The well established
rule that “When the legislature makes a revision of the subject
matter of a statute and by the new statute designs a complete
scheme, so much of the former statute as is excluded, though not
expressly repealed, is to be deemed as superseded” (Hening’s Dig.,
1468, and cases cited) is pertinently controlling. The case of
Hillsborough County v. Manchester, 49 N. H. 57, definitely holds the
charter of Manchester subject to the general legislation of 1867 in
this language (61): “In fact, those provisions [of the charter] must
have been regarded as repealed [by the general legislation], as upon
general principles they were.”

The case of Attorney-General v. Cross, 75 N. H. 541, supports
this congtruction of the legislation. While the opinion does not
give extended discussion, assumably because argument in respect
to it was not stressed, the court evidently had it under consideration.
The brief for the defendant shows this. 275 Briefs & Cases 419.

The charters of the six cities granted prior to 1867 and then in
force each gave the mayor a casting vote, and this provision was
contained in the general legislation of that year (Gen. St., c. 41, s. 8).
The 1871 act (Laws 1871, ¢. 24) changed his voting power to a veto
power, and expressly repealed all inconsistent legislation. Thus
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there was more than a superseding effect. Not only necessarily
implied but by the express provision of repeal, both the 1867 act
and the charter provisions which that act superseded were repealed

in this respect. -
! Motion dented.

All concurred.

Public Service Commission %
Nov. 4, 1942, No. 3321.
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