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theland,ofapplies certainty specificto a tractwith reasonable
slighttendingthe in sometestimony of who drew willattorneythe
tracta differentdegree proveto that intended to devisethe testatrix

224, 228, 229;Bennett, N. H.was not admissible. v. 78Jones
against over-153, 155,N. 156. “The ruleWeed,v. 87 H.White

of athrowing byof mistakethe terms a document reason of draft-
by contraryathing,is ofing , same declarationsor,... what the

Wig.observed.” 9legitimate one,. . is a and must be,intention .
exception to the(3d 2476, p.Ev. s. 254. The defendant’sed.),

testimony questionof the in is sustained.introduction
prevail for the reasonsthat the defendant mustThe conclusion

lachesalready questionto the ofunnecessarystated makes it consider
ofproprietyor of form action.the the

Bill dismissed.
All concurred.
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UptonI. for Robert W.(by orally),Duncan brief andLaurence
as amicus curiae.

proWhite,WaldoKing, defendants,Peter for and D.J. certain
se, no briefs.filed

provide con-J. will for theAllen, C. I. The is construed to
upon beneficiary’slifepropertyversion of the into cash thetrust

prop-requirement “pay anyfor overdeath. The trustee tothe
propertyoferty” importsin trust such conversion thethen held the

strengthenedby him its This isbefore distribution. construction
pre-by unitary property left,of testatorthe character thethe

parts among re-venting proportionateits in theeconomic division
propertyTo atgive “equal portions”maindermen. of the the

ofamong unitarypersonsson’s death four with the character the
tenancycontemplates a inproperty unchanged, conversion, and

among contemplation will,of thenot, the acommon them is within
in payment.the form ofdistribution

judicialpowerThe of licensenamed to sell withoutthe trustee
although expressed toto the not in termstrustee,extends successor

leading apowersuch effect. The is of a character to conclu­not
personal onlyreposedsion of in the named trustee.confidence

powerFowler of theHancock, H., 302, grantv. 303. The301,89 N.
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included, in aanalysis, estate,direction to convert the real so far
inas it remained the trust at decease, money,the son’s into and a

oflimitation the to thedirection named trustee is sensible.not
validlythe will in powerSince vested to sell,the trustee the no

for obtainingoccasion license from Probate exists.the Court The
duty sell as a prerequisiteto to being established,distribution it

an extraordinarywould anomaly dutybe to be under the further to
permission performobtain it, resultingto with a ifconfusion the

granted.license were not In v. Ingalls,Harris 74 N. H. 339, the
seeming advisability procuringof a declared,such license was in

(P. S., 15;view of the c. 194, L., 305, 17; L.,statute s. P. c. s. R. c.
17)358, authorizings. the Probate Court to anlicense executor to

sell real estate willwhen the shows testator’sthe intention that the
consideringexecutor should sell. now ofWithout the need an execu-

tor to obtain license to sell real which orestate the will directs
authorizes him to sell, inapplicablethe statute deemedis to trus-

providedtees. Their need of for by (R.license is L.,another statute
c. s.363, 13), discretionary powerand a trustee’s or directed com-

bymand sell thoughtto the will is to requirenot license for its
performance.orexercise

designed right provideThe statute law is not to a tobar testator’s
for guidance authoritymeasures Clearlythe and of his trustee. his

right giveto make a will torightincludes the the trustee certain
privileges and exemptions statutoryas a orwaiver release of duties
of imposed. testator,administration havingTheotherwise his
right mayof of providechoice a with forexceptions,trustee limited

of trust,the details managementhis control and of ifthe consist-
statutory byent with or policyother of the law. Provisions will

for a trustee to andprincipal income,decide division between
to propertyinvest the trust in hisreal estate or as discretion
may determine, exceptnot be for of bad faith,to liable conduct

compensationto for may fix,take the will and toservices as
engage maycounsel, amonginvestment cited other mattersbe

generallywhich are ofrequirementunderstood to meet the his bond
willthat he “faithfully accordingtrust the true in-execute the to

of (R. L., 1, IV). righttent the devisor” 363,c. s. The testator’s
placeto byburdens on imposeda trustee not statute and to relieve

him required judicial authorityfrom burdens not to maintain over
onlyis disposethe trust an of to hisright propertyincident his of

by inwill such and bymanner as he sees fit not law forbidden.
judicial authority supervision mayWhile for of the trust not
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authority compliancein theabridged, the is to be exerted withbe
respectin matters forregulating managementof the will toterms

principleifprovidestatutes the terms omit to do so. Thewhich the
govern conflicting policyin of athat terms of a will the absencethe

by legislation byor is anof the law as ordained as declared the courts
elementary rightA and a notone. testator’s to choose name trustee
reasonably implies right tofit to hold the office the additional free

procedureofhim from the reins otherwise directed.
predeceasedThe share of Martha who testator and leftII. the

lapsed. phraseology givingno issue The of willthe her and three
portions”“equal purposeothers of final no tothe residue indicates

joint ownership in them, applicationvest a and in the extrinsic
tending purposetofacts show such a are insufficient to overcome

meaning of phraseology.the face the Unlike the facts in Fowler v.
Whelan, N. H. in453, court,83 which the decision was of a divided

persons family groupfour named no or anythe constituted unit
byshown to be associated the intestator some common and mutual

suggestionconnection. The the ofthat testator learned Martha’s
changing will, may competentdeath without his if the fact be evi-

bearing meaning (see Emeryon Haven,dence the of the will v. 67
503), byN. H. is yearsmet the fact that he died within two after

knowledge parther with no on ofdeath his shown her death. She
placein a changed bylived distant and her name had become

remarriage. if of her lost, equallyAnd track was not more or less it is
assumable that the testator upeither did not make his mind before

disposehe howdied to of her or for grantedshare took it that he
jointa disposalhad made of Moreover,the four shares. if Martha

issue,had left it cannot be said that the testator did intend thatnot
(It. L., 12)the statute c. s.350, operate giveshould and herthem

Concedingshare. didthat he not intend to partiallydie intestate
gaveand that the will his son all of his estate which he intended

have, expressionhis son to his of intent rather than his actual state
of mind tests byhis action. What he meant what he said rather

bythan what thoughthe is of course determinative.
effect,In his will said that his son should have no of hismore

property expressly gavethan it him, providebut failure to for dis-
posal of remaining propertyhis or part ofsome it could not defeat
the statute of inheritance. He failed to orof,think at least to
provide possibilitiesfor, might lapses.which intervene to create

provisionHe made no possibilityfor the outlivingof or ofhis son
outlivinghis son all of four remaindermen,the and in either event
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would buttreating four shares as a class haveargument for thethe
contingencyTo hold them as a class under onesupport it.little to

hardly expressseparate another wouldhaving interests underand as
testator’s intention.the

givenfour in common andis that the shares wereThe conclusion
might lapseprovideto for a share thatjointly, that the failurenot

oversight misunderstanding,or and that Martha’s sharewas due to
intestacyeffect of its and with the resultlapsed with thetherefore

and isto the testator’s son as his sole heir-at-lawit descendedthat
part of his estate.now a

belongs Williamof to the defendant White.The share William
became vested in him so as to besurviving testator, the sharethe

by him while he outlived the testator and transmissibletransferable
dependentwas on failurebelonging his estate. The share theas to

executoryan itcontingencies, but as devise becameof certain
ownership. Burleigh Clough, 267,in v. 52 N. H.defeasibly vested

Rollins,Kennard, 303;v. 63 N. H. Vandewalker 63273; Kennard v.
447;Society, 445, Ross,N. H. Parker v. 69460;N. H. Cole v. 64

Kennard,Sanborn, 152;70 N. H. Kennard v.213;H. Dana v.N.
subjectof an toThe vested character interest509,N. H. 511.81

equallyof inheresupon subsequentevent a occurrencedefeat the
ofupon precedentthe failure a condition.dependentinterestin an

may ownership subject aholding one have vested tothatBetween
holding may havewill terminate it and that onecontingency which

subject uponif it is de­ownership to its loss conditions whichsuch
Inlogical appears.no difference the latterpendent fulfilled,are

enjoyment pos­ofpresent right future whenever the“thesituation
310)(Kennard Kennard, 303,N. H.vacant” v. 63session becomes

married,in former. The testator’s son neveras much as theexists
marriage,had been born of the the re­if he had and issuebut even

subject ifvested to their defeatover would have beenmainders
supra.Ross,him. Parker v.a widow or issue survivedeither

executoryformerly an devise was not alienableheld thatIt was
developmentClough, supra, 273), but in the reasonable(Burleigh v.

im­consistency vested character of the deviselaw and in theof the
Kennard,In v. 81of title. Kennardports the usual attributes

subject to defeat if the lifeof a remainderman509,N. H. the interest
validly assignable.beneficiary him was heldsurvived

part estate,of hisat his decease aWilliam’s interest becameWhile
widow,his and the facts indicategave all of his estate tohis will

againstoffreed from all claims othersacquisition of the interesther
completefull andof the interest effected itsestate. Her deedthe
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consistingproperty, thenthe trustIt is immaterial thattransfer.
moneyby intothe trusteeproperty,of is to be convertedreal

describing thedeed, althoughis Thedistribution made.before
it,inonly equitableand interesta beneficialestate,real transferred

mightpersonalorof the as real estatethe form interestwhatever
personalofa billThe deed much of saleeventually be. was as

property conveyance of real estate.as a
trust,during of theTallant died the continuanceGeorge M.

upon hisleaving His interestand a widow and child.intestate
Andof in the case ofpart estate,death a his as William.became

to bea fundWilliam,as in of interest was share in thethe case the
reachedpaid of the The conclusionupon the death testator’s son.

intoin soldthat estate the trust should be and convertedthe real
inpreliminaryas of resultsmoney by the trustee a distribution

Thepersonala of estate at all times.giving the interest character
goingownership everyin itemequitableshare not of each andwas

aup right participateto to in cashestate,make the trust but was a
fund came for distribution. devisedwhen the time its The testator
no to thereal estate sharers.

payable to ofThis share is the administrator this remainderman’s
Ifwhere domiciled at oneestate in Minnesota he was his death.

appointed,has in his obtainnot been those interested estate should
appoint-appointment one,the of and the trustee should theawait

ment no now holdingif there is one the office.
personalty uponas its a Minne-paymentThe share will become

alreadyasset,sota as it is an in its as a claim.such asset nature
So far inrequiredas not the administration of remainderman’sthis

Noestate, provide.it will be distributed as the laws of Minnesota
appointment ancillaryforoccasion the of an hereadministrator

appears. Comity permits domiciliarythe administrator to claim
directlythe share when noprejudicedlocal interests are not and

statutory disregarded.demands are v. N. H.Couture,Ghilain 84
48, 50-53.

In statement, proceedcondensed the trustee is to to sell the'real
uponestate, thereafter,and ofthe settlement in thehis account

Court,Probate is to incharged againstdistribute the balance him
equal amongshares the estate,administrator of the testator’s son’s
the White,defendant the Georgeadministrator of Tallant’s es-M.
tate, and Frank E. Tallant.

discharged.Case

All concurred.


