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(P.The L., 216, 27)statute c. requiress. that the lien of a condi-
tional agreement, againstsale to be valid attaching'creditors without
actual notice, bymust be established a signed bymemorandum the

requirementowner. As another (lb., 28),s. an affidavit of the
honesty byof the signedlien must be both the owner and lienholder.

It has been held that subscription byto the partiesoath both is in-
dispensable preserveto against attachingthe lien creditors without
actual notice. Churchill Demeritt,v. 71 110;N. H. General Motors

Corp.&c. Company,v. 84 348,N. H. 349.
The requirement that the signedmemorandum of bysale be the

equallyowner is demanded. “. . . the statute . . . gen-must in
strictlyeral complied (Churchillbe with” Demeritt,v. supra, 111),

“for ofit is the intent the inspectionstatute ‘that an of the record
partiesshould inform all whether the memorandum ‘had been

legally (General Corp.executed’” Motors &c. v. Company, supra,
349). Legal execution of the memorandum is such as the statute
prescribes legal.to plaintiffmake it The chargeablewas with no-
tice of the law when it took assignmentits from the lienholder and
hence with notice that the memorandum was executed without
compliance with the law.

mayDebt on the bond be maintained.
Case discharged.

Strafford,
3366.No.5,Jan. 1943.

Dade,Rena E. Adm’x v. Boston & Maine Railroad.
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Hartnett&Varney {Mr.& Hartnett andSewall, Keefe Keefe
plaintiff.orally), for the

fororally), the defendant.Burns& BurnsHughes {Mr.

plaintiff’sthe intestate wasof his deathAt the timeMarble, J.
supervisor forto the trackassistantby defendant asemployed the

Rigbyin to in the statefrom Exeter this stateextendingthe district
gasoline-operatinghe was aoccurredof When the accidentMaine.

easterly trackon the defendant’sproceedingcar anddriven section
at rear ofBerwick, was seated the leftMaine. Hetoward North

companion, inspector,a rail Stewartfacing His solethe east.car
right ofon the forward corner theCheney by “was seatedname,

northerly.”upwardlooking and backcar” and “was
guardrailed.Crossing was The channelHillIndigotrack atThe

adjoiningmain rail and thecalled, between eachffangeway,or so
three-quartersan inch anddeep,guardrail at least five incheswas

wide at Theor inches the bottom.top, and five sixwide at the
enough derail thelargetrial toat the that stonesplaintiff contended

on or inthe rails thesebeen allowed to accumulatesection car had
by these stoneswas caused eitherfiangeways that the accidentand

byon section car or both.by wheel theor a defective
prove an automobiletended to thatevidenceThe defendant’s

crossingapproaching the from theGeorge Yeaton,bydriven H.
end ofright car;of that the rearthe sectionsouth, the sidestruck

pres-strongandthereby raised from the railswasthe section car
prop-wheel, which, thoughforwardagainst the leftsure exerted

condition, under the strain.perfect brokeerly inspected and in
was acrash,” jolted,”“car therehe “felt a theCheney thattestified

through the air.”“goinghimselfhe found“wrenching metal,”of and
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track,”He “landed in the middle of the plaintiff’sand the intestate
lay immediately of him.ahead

overturned,The car wasnotsection but the metal coveringfenders
right-hand gasolinethe wheelswere broken off aand can, which had

placed directly of ofbeen back one fenders,the was dented and
and canscratched. The fenders are before us as exhibits. The
bent;fenders are scratched and the can is portiondented and a of its

paint scrapedred wasoff. There evidence that spotscratches and a
of paint appeared bumperon thered of Yeaton’s automobile after
the accident.

brought againstplaintiff Yeaton,first action allegingThe that her
bydeath was occasionedintestate’s the derailment of the section

impactbycar of Yeaton’scaused the automobile. At the oftrial
present she denied that thethe action automobile struck the section

car all and introduced some evidence toat that effect. Yeaton, who
years old,eighty-nine appearwas unable towas at the trial but testi-

by depositionfied that he “did not hit Mr. Dade’s car.”
plaintiff that after bringing againstThe stated suit Yeaton she

investigation,on further “thatfound, there was no record at Con-
beingcord automobile involvedof his in this accident,” and she

droppedher suit was forintimated that that Thereupon,reason.
provetothe offered that the sum of twodefendant thousand dollars

ofpaid exceptionwas her in settlement the case. The to the exclu-
sion need not be since,of this evidence considered ourin opinion, the

amotion for directed granted.defendant’s verdict should have been
Although tipsection car did not rightthe over on its side, plain-the

explanationtiff for theoffersno broken fenders and the dented can.
composedof aThe wheelwas “demountable tire” (including spokes,

—flange) atread, and and “bolted hub” parts beingthe two “held
together four strengthenedwith bolts.” The hub was on the inner

eightby sprocket-like projectionsside of the wheel known as rein-
forcing webs were cylindricalwebs. These welded to the portion of

a supporting disk,the hub and whichto was tobolted the demount-
eightAll reinforcingable tire. of the webs awaybroke from the

collapsed.disk when the wheel
picked up pieceswhoNorth,Gilmore E. the of the broken wheel

shortly accident, professedafter tothe have discovered a flaw “on
the He stated that “on the hub ofhub.” the or hub,wheel the the
spoke bright partthat wasbroken there was the of the new break and

discoloration ofthere was the where the flaw was.” He further de-
“appearance “placeof the break”scribed the as a on the hub on the
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arm” which “had been off of half ofspoke,broken the it was dis-
colored, bright.”the other half was

descriptions clumsily phrased, fairly apparentWhile these are it is
tryingthat the witness was to assert that he had ofdetected evidence

a in of reinforcing webs, which, quotecrack one the ofto the words
plaintiff’s counsel, spokes.”“look like noThere is claim that there

largewas a in of spokes cylin-flaw one the ofmetal the wheel. The
partdrical of the hub attached,with the broken webs which was

exhibit, completelyintroduced as an refutes North’s assertion. No
appear por-breaks which are not fresh and cylindricalclean. The

tion of hubthe is not broken.
light byIn the of the evidence furnished the various exhibits, the

might disposed generalcase well be of under the rule that oral testi­
mony yield indisputable physicalmust to Brown Mailhot,facts. v.

240;N. H. Lavigne Nelson, 304, 308;89 v. H. Labor v. Company,91 N.
ante, testimony present apart256. But the oral in case, quitethe

particularfrom rule, entirelythis ifinsufficient, true,is even to
justify jury.the submission of the issues to the

expertsNone of the expressed opinionwho testified at the trial an
concerning the effect on the of bywheel a flaw such as that described

testimony plaintiffNorth. The on merelywhich the relies em-
inept generalizationsbodies such as that if a crack in the hub “were

large enough to a of danger detectable,”be source it would ifbe that
the wheel of a “going alongsection car breaks car onwhile the is an
open track” it wheel,”“must be a defective that a incrack steel

stopped,”“will run unless and that “the more of the fins [webs]
that were broken the more it would tend to weaken the wheel.” A

anycareful examination of the record fails to disclose evidence tend-
ing proveto singlethat a crack in reinforcinga web would so far
weaken the wheel as to cause it to break under the conditions claimed
by plaintiff.the consequence likelyThat such a would be to result
from such a defect is not a knowledge.matter of common

dayOn the of passed crossingthe accident hadtrucks over the
gravelloaded with for projectuse on a incertain construction then

progress. plaintiff’sIt was fallingthe fromcontention that stones
these trucks onto fiangewaysthe rails or into had causedthe the de-
railment. No witness testified, however, havingto seen a stone of
any substantial size near any positionthe rails or stone in a to inter-
fere with passagethe safe of testimony subjecttraffic. The on the
may be summarized as follows:

A state inspector immediatelymotor-vehicle towho came the
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flangewaysdown in the “a few stones” ofof sawscene the accident
they “about ofwork; were the size a wal-kind for cementthe used

(The alreadyofdepth flangeways,the aslarger.”ornut” “a little
inches.) twentyor minutesleast Fifteen afterstated, at fivewas

standing of theat the side road some distancea womanthe accident
“kicking what tocrossing men seemed be likefrom the saw some

(sheman” himtrack,”from the and “one believedoutlittle rocks
job”) stooped down,on the “construction and “heto be a workman

diggingthe rails and was out and likefingers in between hehad his
of the rail.”little rock came outa

mightthatengineer stated section carsdivisionThe defendant’s
objects on the rail” and soeasily by “striking werederailedbe

designed “sweep topoff the ofguards to obstructionsequipped with
equipped.in was soquestion Stewartrail.” The section carthe

in flangeways“small stones” theCheney he foundtestified that
of the end of trucks” but “of“might droppedhave out nonewhich

nothing flangewaysinHe theparticular observedany size.”
topfour of the of thepossiblyand inches rail.”least three“within at

flangefor the on thespace clearance motorThis left “sufficient
run.”car to[section]

testimony onforegoing furnishes no data whichtheplainIt is that
inference carthe section was derailed be-to a thatbase reasonable

flangeways.or in The most that itof on the rails thecause stones
may topossibility the accident have been duethatindicates is the

that issue ofrepeatedlyhas held an facta and this courtcause,such
conjecture properlyon cannot be submitteddepends whollywhich

jury.to the
go juryto to thethat she was entitledplaintiff’sThe contention

is untenable. The doctrineof derailment”“through mere factthe
mayinapplicable where, here,as the accidentipsa loquiturof res is

negligence.than the defendant’sto some cause otherhave been due
Railroad, 91,H. 96.Boucher 76 N.v.

not theLiability Act “does make carrierEmployers’The Federal
employees” (Sweeney Railroad,v.ofsafetyof the itsan insurer

the req­to sustain93) plaintiffthe has failedH. and since90,87 N.
negligenceof defendant’sproofof on the issue theuisite burden

must285),H. the order beHustis, N.(Watkins v. 79

theJudgment for defendant.
All concurred.
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Rehearing. opinion wasforegoingAfter theMotion forOn
rehearing.formoved aplaintifffiled the

within effectcharges the defendantplaintiffTheMarble, J.
that theassertsandof evidencefabricationsuppression andthe

part that theon herof an admissionno intimationrecord contains
arethe trialdefendant atby theintroducedmaterial exhibits

authentic.
wanting.isaccusationplaintiff’sof thesupportinevidenceDirect

of broken wheelparts thetrue, that someevidence, it isisThere
equip­of worksupervisorof defendant’sin the office thewere lost

most, and cannotmerely persuasive, atisthis evidencement, but
v. Brockel­Jakelprooffor of definite defects.as a substituteserve

Fur­500, 502.Waisman, 82 N. H.Login v.453, 455;H.man, 91 N.
is not ordereda nonsuitof the rule thatapplicabilitythermore, the

Manchester,(Fox v. 88by the defendanton evidence introduced
356, and cases355,H.Co.,Insurance 85 N.v.355, 359;N. H. Giroux
prevail. For,plaintiff cannotyet thecited) may conceded,be and

whichthat the defectno evidenceopinion,in the there isas stated
causinginfactorwas a substantialto have discoveredNorth claimed

the accident.
Motion denied.

All concurred.

Strafford,
No. 3375.5,Jan. 1943.

Moylan v. Alice C. Lamothe.Thomas P.


