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O~ MotioN For REmEARING. After the foregoing opinion was
filed the plaintiff moved for a rehearing.

MarsLE, J. The plaintiff charges the defendant in effect with
the suppression and fabrication of evidence and asserts that the
record contains no intimation of an admission on her part that the
material exhibits introduced by the defendant at the trial are
authentiec.

Direct evidence in support of the plaintiff’s accusation is wanting.
There is evidence, it is true, that some parts of the broken wheel
were lost in the office of the defendant’s supervisor of work equip-
ment, but this evidence is merely persuasive, at most, and cannot
serve as a substitute for proof of definite defects. Jakel v. Brockel-
man, 91 N. H. 453, 455; Login v. Waisman, 82 N. H. 500, 502. Fur-
thermore, the applicability of the rule that a nonsuit is not ordered
on evidence introduced by the defendant (Fox v. Manchester, 88
N. H. 355, 359; Giroux v. Insurance Co., 85 N. H. 355, 356, and cases
cited) may be coneeded, and yet the plaintiff cannot prevail. For,
as stated in the opinion, there is no evidence that the defect which
North claimed to have discovered was a substantial factor in causing
the accident.

Motion denied.

All concurred.
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Hughes & Burns and Walter A. Calderwood (Mr. Calderwood
orally), for the plaintiff.

Robert W. Upton and John H. Sanders (Mr. Upton orally), for the
defendant.

Brawon, J. The obvious purpose which the plaintiff sought to
accomplish, by filing the strange pleading above set forth, was to
prevent a trial of the defendant’s claim for recoupment in this state
and compel her to litigate it before the courts of another jurisdiction.
This would be in violation of the principles of equitable set-off as set
forth in Arcadia &c. Mdlls v. Company, 89 N. H. 188, where it is said,
“One of the many circumstances which demand this extension [of
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the doctrine of set-off]is ‘the non-residence of the party against whom
the set-off is asserted.””

When a plaintiff has chosen his forum and submitted himself to
the jurisdietion of its courts, he cannot, by taking a voluntary non-
suit, prevent the defendant from proceeding to judgment upon a
claim for affirmative relief properly pleaded. This is said to be in
accordance with ‘““the great weight of authority.” 9 R.C.L., Tit.
Dismissal, Discontinuance and Nonsuit, s. 18; 27 C.J.8. 199. Itis
clearly in accord with the principle which prevails in this jurisdietion
that “the law does not compel parties to bring two actions when
with equal convenience their rights can be settled in one.” John-
son v. Association, 68 N. H. 437, 438. In this situation, the plaintiff
does not seek to take a voluntary nonsuit, and his motion should be
denied.

By his motion that the defendant’s claim of recoupment be dis-
missed for the reason that the damages are unliquidated, the plain-
tiff invokes a rule which, if it ever prevailed in this juridiction, has
been outmoded ever since the decision in Johnson v. Association,
supra, where the supposed rule was specifically invoked without
success.

The Connecticut statute, referred to in the plaintiff’s motion,
which requires that actions for malpractice must be instituted
within one year from the date of the act or omission complained of,
is not a bar to the maintenance of the defendant’s plea of recoupment
in this jurisdietion. Smith v. Turner, 91 N. H. 198; Conneticut
Valley Lumber Co. v. Raglroad, 78 N. H. 553. The Connecticut law
seems 10 be in accord with these cases. Bridgeport v. Company, 105
Conn, 11, and cases cited. The Superior Court is, therefore, ad-
vised that plaintiff’s motion should be denied and his special plea
disallowed.

Case discharged.

All concurred.



