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jury say they were suffi-to It for the to whetherthis fact. was
ciently they part propertyof stolen.identified to find were the

toy jury,which had been shown to theThis reference to the
improper.notexception,without was

Exceptions overruled.
All concurred.

Strafford,
3383.2, 1943.Feb. No.

Joseph v. & a.Dube Thomas Robinson

by plaintiff.brief, for theGregoire,Ovila J.

Jr., byCalderwood, brief,A. for theHughes & Burns and Walter
defendants.

thatappear to concede fourC. J. I. The defendantsAllen,
injured,plaintiffin service when the was«employees engagedwere
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might be addedone of the defendantsis whetherquestionand one
the time.in labor atengagedalso was suchif heto numberthe

be, the ex-charge mighthe butto the thatThey exceptiontook
to transferHowever, omissionthetransferred.has not beenception
it in theirarguedoversight partiesas havebothit is an obvious

to thein of an amendmentadvancebriefs, it is here consideredand
it transferred.by will becase which

Lia-part “Employers’of216) entitled in asL., c.(R.The act
de-employments”engaged in theto “workmenbility,” applies

“any industry,employments is inof which1),s. one(lb.,scribed
employedpersons arein or morewhich fiveenterprise or business

. .”employees ..employer, excepting . . casualby a common
of atrequirementspeaks in theact for itselfs. Thus the(.Ib., 1, II).

in.plaintiff engagedas wasemploymentin such thepersonsleast five
and henceemployee,owncannot be hisA of a businessproprietor

thenecessary forworkmento one of theconstitutecannot be counted
the othersagentan ofpartnership partnera each isInapply.toact

work-employee ornot in hire as ana but he isprincipal,well asas
employeestheperform labor, withmayhe evenThe fact thatman.

does notthey perform,asand of the same kindpartnershipof the
partnership.theor ofpartnersof the otherhim a servantmake

partnership withthat in asingular result would ensuetheOtherwise
allpersonal servicepartners supplied theirwhich thea inbusiness

andof the businessby in theemployed each other conductwould be
fellow-servants.would be each other’s

315, of no au-Company, N. H. is herev. 90The case of White
performcorporation mightaan ofthority. It held that officer

capacity.in his officialapart from that renderedas a workmanservice
whilegroup officers,is of itsentity corporationa not aoflegalThe

partner cannotAcomposedis of its members.partnershipthat of a
of it.way partnership except as a memberanyin for theact

result,may contraryastatutory provisions provide forWhile
compensationemployers’ liability and workmen’sgeneral rule inthe

a partner-ofany standing employeeas an to a memberdenyacts is to
inannotationsconducting The has citedship a business. defendant

As saidsupportL. 644 in of the rule.A. L. R. 1288 and 81 A. R.15
(32 285):A.Commission, App. 310, C.McMillen v. 13 Oh. Oh.in

Theof firm a member.doing the work the of which he was“He was
plaintiff at the same timeemployer, and the could notfirm was the

”capacity employer employee.ofin dual andact the
employmentinemployeesthat at least five wereII. The evidence
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and at work for plaintiffthe injureddefendants when the was is
inconclusive. plaintiff’sEven under the contention that the record
shows no contrary, requiredevidence to the the evidence to sustain

proofthe burden resting uponof completehim falls short of demon-
stration. may credibility undeservingEvidence lack and be of
acceptance although opposing evidence is not introduced. Volume

greaterand proportion testimonyof are at times in qualitydeficient
proof,as and question ordinarily is,the was,and here for the trier

of to pass upon.facts This in parallel anyis with the rule that
substantial supportevidence in of an issue entitles submissionits
to trier,the regard contradictorywithout to the Failureevidence.
of opposingthe mayevidence weightincrease the of the evidence
introduced, but special existingunless circumstances not here are

itpresent, changedoes not the issue to law.of fact matter of
III. If the judgmentmotion to set aside the and forverdict order

plaintiffthe comprehends subsidiarya motion to theset aside verdict
and trial,order a new denial ofthe the latter motion is sustained.
The in plaintiff’sevidence ofsupport prevailinghadthe claim no
force justifysufficient to ruling arbitrary.a thethat denial was It

faris from a required finding jurythat were or failed tothe misled
consider the intelligently upon weight.evidence in passing its The
conclusionis reenforced by tendingaccount taken of the toevidence
show that excluding partner personsthe no than four weremore
performing work at the time partner’sand that the ofevidence the
engagement in labor “in shop”the front is doubtful.

Judgment thefor defendants.

All concurred.

Belknap,
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