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and at work for plaintiffthe injureddefendants when the was is
inconclusive. plaintiff’sEven under the contention that the record
shows no contrary, requiredevidence to the the evidence to sustain

proofthe burden resting uponof completehim falls short of demon-
stration. may credibility undeservingEvidence lack and be of
acceptance although opposing evidence is not introduced. Volume

greaterand proportion testimonyof are at times in qualitydeficient
proof,as and question ordinarily is,the was,and here for the trier

of to pass upon.facts This in parallel anyis with the rule that
substantial supportevidence in of an issue entitles submissionits
to trier,the regard contradictorywithout to the Failureevidence.
of opposingthe mayevidence weightincrease the of the evidence
introduced, but special existingunless circumstances not here are

itpresent, changedoes not the issue to law.of fact matter of
III. If the judgmentmotion to set aside the and forverdict order

plaintiffthe comprehends subsidiarya motion to theset aside verdict
and trial,order a new denial ofthe the latter motion is sustained.
The in plaintiff’sevidence ofsupport prevailinghadthe claim no
force justifysufficient to ruling arbitrary.a thethat denial was It

faris from a required finding jurythat were or failed tothe misled
consider the intelligently upon weight.evidence in passing its The
conclusionis reenforced by tendingaccount taken of the toevidence
show that excluding partner personsthe no than four weremore
performing work at the time partner’sand that the ofevidence the
engagement in labor “in shop”the front is doubtful.

Judgment thefor defendants.

All concurred.

Belknap,
No. 3367.2,Feb. 1943.

JosephLaconia v. J. Morin.
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Keller, CityWilliam W. Solicitor, by orally,brief and for the
plaintiff.

Normandin & (Mr.Normandin F. A. Normandin orally), for the
defendant.

Stephen M. Wheeler, Acting Attorney-General, by brief, for the
State as amicus curiae.

Page, J. The Road,Province of which the locus is a part, was
laid out about 1770 in provisionsaccordance with the of acts of the
provincial legislature passed in 1763 and 1765. 3 N. H. 338,Laws

age351. highwayThe of suggeststhe that publicthe acquired only
an passageeasement of propertyover the that was Hening’staken.
Digest, provision by781. legislatureThe the (3 H.N. Laws 351)
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that, layout byof Province Road shouldafter the the be determined
of atcommittee, proprietorsthe the the several towns should their

way passableand itexpenseown clear the make for teams “thro
”respective grants significantis of an intention to notheir take more

necessary propertywas for suitable travel over the involved.than
soil,no claim to the and the title to the soil re-The acts indicated

abutting Copp Neal,in v. 275,mained the owners. 7 N. H. 277.
abutting rights anywere left with to use locus forThe owners the

public travel, pre-not inconsistent with the and it is to bepurpose
way.rights Lyfordthat such extended to the thread of the v.sumed

220, 227; Petition,H. Reed’s H.Laconia, 381,75 N. 13 N. 384.
abutting having land,owner retained title to treesThe the the

growing belonged 306,thereon to him. Rowev. H.Addison, 34 N.
public may except public use,not take the trees for312. The after

justpaying compensation. Shephard,owner Baker v. 24 H.the N.
may deprived208, public213. The owner not be of them for use

purchasefor shade and ornamentation without or condemnation
proceedings. Bigelow Whitcomb,v. 72 N. H. 473.

question designated tagged byThe tree in was and in 1902 the
plaintiff’s reasonably necessaryastree warden for shade and or-

provisions 1901, plain-namentation the of c.under Laws 98. The
by purchase byacquire proceedingstiff did not title or for condem-

permitted by city claims, however,nation as that act. toThe have
byacquired possession.title adverse

taggingIts that a possessoryfirst claim is the itself was act.
affixing tag meaning exceptBut of nothe the could have such as

2gave act, markingthe it. Under section of the wasstatute the
merely of the tree warden’s decision that the tree wasevidence
reasonably necessary ornamentation,for consequentlyshade and and

by municipality. By pro-to thesuitable be controlled section 3
any prove privatevision was made that if tree marked should to be

convey municipality,toproperty, and the owner refused to the the
acquire by purchase byit or domain.tree warden should eminent

colorless;title, tagging perfectlyAs a claim of the was therefore it
only preliminary or,a ifsignificant acquisition title,was as to of

effected, per-that to the control as the actwas not exercise of such
privately highway.mitted over owned shade trees in the The
city any steps acquireto to thisfailure of the to take whatever title

deprived tagging any meaningof virtue or whatevertree the act of
a claim of title. Whether or not the act is to be construed asas

bydoing away possibility acquisitionwith the of of title adverse
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unlesspossessory actact it can avail as apossession, no under
clearly a title.claim ofit shows

ofclaim title.all lack a clearalleged possessoryThe acts as
claimwithouta claim of controlthey possiblyare referable toSince

adversityopenness,title, to the color oftheyof cannot be said have
byof adverseacquisitionto titleor exclusiveness essential the
act of 1901possession. 75 N. H. 33. TheDuggan,Manchester v.

properlycontemplated municipal over ornamental treescontrol
topermitted municipalities4designated the highway. Sectionin

whether inappropriate money protecting such treespruningfor and
or toownership, plantas new treespublic privateor well toas

prescribed. But the titlesacquire title to old in the mannertrees
private distinctly protected. The statute furtherof owners were

applyby torecognized rights abutting permitting themthe of owners
publiclytrimmingto or of ownedthe tree-warden for the removal

removal, with ortrees, giving authorityhim authorize theand to
betweenhearing (s.without A distinction was observed5). further

(s. 6)apublic ownership ownership. penaltyThere isprivateand
attachingownership, toinjuring any highway public orfor tree in

any injure privately ownedposter, allowing it,it or a to buthorse
mayare no hitch his horsegiven protection.trees The ownersuch

so. Inmay permitto his others to dopenalty,own tree orwithout
preserve privatelyawords, municipality mayother the trim and

propertybuttree, public expense, chooses,owned at the if it the
rights of amplythe owner protected.are

by citylight “ownership”In the losethis the various ofacts
meaning. poster,tree a circus heIf the warden from thetree tore

6).act, city (s.assumed to it if the Buttrue, as owned treeis the
it elmappear put particularnot on thisany posterdoes that was ever

possessoryby allegedand torn off the oftree warden. All the other
to kill moths andconcerning tree, including treatmentacts this

an orna-patching leaks, protection ofpruninghad to do with or
city authorizedmental washighway.shade tree in the Since the

spend trees, whetherpublicto benefit on suchmoney publicfor the
notwas col-publicly or of this treeprivately owned, public carethe

orably a was an admission ofpublicclaim of more than itanytitle
noprivate branches, it did morecitytitle. When off rottenthe cut
owned,byrights trees,than its whomeverhighwayexercise to control

unimpededreasonably publicwhen safe andnecessary giveto the
highway.use of the

1901. Itonly the act ofThe discussion heretofore concerns
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cityestablishes acquirethat the did not by possessiontitle adverse
amended;prior 1925,to when the act was No act of the tree warden

under of the amending act, 1925, 89, (P. L.,color Laws c. s. 1 c. 93,
23),s. acquisitioncould be the for bybasis of possession.title adverse

By that act deprivedthe tree warden was of ofcontrol trees other
“bythan those acquired gift purchase,or or planting or by...

condemnation.” Since all the regardingwarden’s acts this tree
after 1925 were ultraunauthorized and vires as far as the muni-
cipality concerned, theywas were void for all purposes.

plaintiffThe claims that the defendant can make no ofclaim
right, since the todeed his wife a tract ondescribes thebounded

byeast Street, exceptingPleasant portiontherefrom a described as
on bybounded the east the center line of curbing alongthe the west

ofside the descriptionsidewalk. The of the Morin astract bounded
street,on the with side lines measured from the ofwest side the

street, exclude,does not includes,but the soil ofto the thread the
monument, which is the Hening’s Digest,street itself. 463; Wood­
man v. 54Spencer, exceptionN. H. If the507. is to be construed as
giving the exceptedowners of the notract title to the soil of the

(astreet decided),matter not here to be the title to the ofsoil the
street would still be in Morin descriptionMrs. the inunder her deed.

plaintiff saysThe bythat defendant,the certain concerningacts
this and tree, city’sanother admitted defendant,the title. The for
all appears,that not trespasserwas a with respect wife,to his the
owner. Assuming itagency, appeardoes not that she ever au-

himthorized to city, supposedadmit title in the and the admissions
weighthave no to plaintiff’s Sempriniestablish the claim of title.

Railroad,v. 279;87 N. H. Todd,Alexander v. 89 N. H. 365.
havingThe defendant havingacted for plaintiffone title and the

having superiorshown no title,' trespass not lie. Lunddoes v.
Parker, N. 49,3 H. and Hening’snumerous cases cited in Digest,
1552.

Judgment thefor defendant.

All concurred.


