
331

occupationalan disease.evidence that Mrs. Falconi did not have
finding.The a Dr. DeNicola testifiedrecord does not sustain such

Dorothythat he had and continued as follows:Rozan,examined
“Q. you you? A.girl, sister, her,And the other her know do I

Q. Iyou Yes,didn’t examine her. Do know her? A. know her.
Q. Q.family?You know A. I do. . . . And what was thethe

you it,family regardcondition of the in eczema as observedto
thing, way thingDoctor? A. andEier sister has the same the this

herself,according historyhas come on to the of the sister and from
patientwhat I that thisherself,saw and learned from the it bears out

an allergic that,is condition.” This is from what theevidence
girls themselves,doctor saw and two he formed anlearned from the

opinion thing”that the had “the same as hersister Irene Falconi
Dorothysister thatRozan, and since the evidence was conclusive

Dorothy suffering occupational disease,Rozan thewas not from an
same to Falconi would seem to beconclusion with reference Irene

questionifindicated, testimonythe doctor’s was believed. The
that,credibility uponof his itpassedhas not been and follows

in case a trial.Falconi,the of Irene there must be new

overruled;Dorothy exceptionsRozan,In the case of
Falconi,case Irene new trial.in the of

All concurred.
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McCarthy and Robert P.Carleton, G.McLane, Davis & William
orally), plaintiff.for theBingham (Mr. Bingham

Wiggin orally), forWilson, McLaughlin Wiggin (Mr.&Warren,
company.the defendant

(Mr. orally),Hartnett for the defendantSewall, Varney & Hartnett
Yaroma.

company’splaintiff, passengera on the defendantPage, J. The
stop at Elm and Concordcar, signalled for anorth-bound street
stopped openedandin motorman the carStreets Manchester. The

Theof the intersection of the streets.the door some distance south
that an automobiledispute.was in The motorman claimeddistance

place,that thecompelled stophim the at butstanding ahead of
place to dis-plaintiff improperthat it was an and unsafeclaimed

charge passengers.
easterlystepsplaintiff and two or three forwardalightedThe took

Ya-saw the defendantin of the sidewalk. She thenthe direction
nearly upon frightIn sheautomobile, and her.roma’s north-bound
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bumped head on thetestified,as herhurriedly, and, shebackdrew
to andinjuries complained of. As whensufferingcar, thestreet

automobilesall, approachingif fortimes, at she lookedmanyhow
intestified, and a confusedfright, she aloneofprior to the moment

possibleit that she couldself-contradictory manner. While isand
law, testi-contributorily as a matter of hernegligentnot be found

upon she could be foundamplest evidence whichmony thediscloses
wiselyhaveas a matter of fact. Her counselcausally negligent

of their motions to the verdictexception to the denialthe setwaived
grounds allegedon the of other errors.aside, a new trialbut seek

jury that there wasexcepted to an instruction to theplaintiffThe
speedany on theunreasonable or excessive“no in this case ofissue

plaintiff’s opening statement made noTheof Mr. Yaroma.”part
latespeed, no claim was made until inand suchof excessiveclaim
a lim-Even then wasargument of her counsel. the claimthe final

slightly only bearingbe asspeed was said to excessiveone;ited the
right,to to his or on his failure toYaroma swervethe failure ofon

stopa full until he within two or threebring to washis automobile
causingfrightening her and to draw backplaintiff,of herfeet the

ap-The as to the of Yaroma’sbump her head. issue nearnessand
court,jury bywas to the the afterproach plaintiffto the submitted

argued. hardly probableextensively tried and It is thathadit been
jurythe were misled.

so, was no ofBut or not this is there evidence excessivewhether
speed Allof such were briefed. have beenspeed. Four claims

conjectureEach contains elements of thatwith care.examined
(1) The motorman heard Yaroma’s car makerenders it valueless.

speedspeed,at but had no idea what thea sound like one excessive
onlyabout it. The to the mat-judgmentwas and no evidence take

conjecture testimony stoppingYaroma’s inthat,of was afterter out
car, up againhe and indrivingof started was lowthe rear the street

right argued prooffailure togear. (2) Yaroma’s to swerve the is as
purely speculative,This is asspeed. mightof the failureexcessive

of unless all elimi-anyhave due to several causes but one isbeen
ofnated, independent (3) plain-the one. Theor there is evidence

elapsed uponitcomputation time,a of but is atiff makes based
supposition plaintiff’s speed, of which there noof the own is evi-

that Yaroma car(4) bringIt is a findable fact did not his todence.
stop the intersection of the streets. The claima until he reached

was, therefore, going speed conjectural.at an isthat excessivehe
speedstop any point perfectly consistent agivenA at is with slow
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proofis independentunless there of brake marks or other evidence
onlylacking. plaintiff’sMoreover, the claim the counsel everhere

jury regarding speedmade to the was that if Yaroma had not been
driving quite (“aso slowly”)fast little more he stoppedwould have

he came within or plaintiff.before two three feet of the There was
taking speedin the jury.no error issue of from the

plaintiff excepted toThe the denial of requesther that the court
dutythatcharge stoppingYaroma had the of in withaccordance

provisions supposed cityof athe ordinance of the of Manchester
alleged requires approachingwhich it is a driver a railway car,street

passengers alightingwhen are or embarking, to a stopcome to full
reaching ofthe door the street car.before The court charged in-

103,in with P. c.L., 12,stead accordance s. inthat such cases the
dutyhad the to slowhis vehicle, and, necessarydriver if safetyfor the

bringto it to apublic, stop.of the full
appear supposedIt does not that the provedordinance was or

proof.for factoffered The of the whollyclaimed law is an evi-
dentiary Whether it question.matter. exists is the first If that is

affirmative,in the the questionanswered second arises of con-its
struction, questionand that is a of questionslaw. Both are for the
court, questionif thebut first of fact is not found, ques-the second

mayarise.tion cannot While the court in discretion search the law
questionfor to thebooks the answer of the fact foreignof law, that

onlycompulsory,is not but proofmethod alternative byto offered
Houle,v. H.party.the Saloshin 85 N. 126.

proposition that “do officiallyThe courts not take notice of the
(Danovan v. Jones,of cities” 246,ordinances 36 N. H. 248) appears

the case,to be' consistent with Saloshin since such ordinances,
readilyusually court, maynot available to the properly be treated

foreign law, mayof the maylike which court or judicialnot take
expediencyas convenience and suggest.notice If unacquainted

mayfact, judicialthe the towith court refuse take untilnotice “the
upon himparty calling producesto take such notice satisfactory

by toproof,” as reference the claimed ordinance in authorized
Brown,form. Hall v. 58 H.printed 93,N. 95. If proofsuch be

wanting, appears to here,as be the case the court is under no com­
recognize, interpretpulsion applyto and the ordinance. No occa­

for this court toappearssion ascertain the ordinance and consider
it is valid.whether

companythatArguing permittedthe defendant plaintiffthe to
reasonablyaalight place,in safe counsel said: any“Were there dan-
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that hadTaking her evidence sheat time?existing thatgers there
you that was acar, argueI tothe streetabout three feet fromgone

testimony approach-sawher own theto her. She onplace leavesafe
voluntarily stepped further into the streetand sheing automobile

inalightedhadthere,then and after sheit. Didn’t sheafter she saw
responsibility for herand there assumeplace, didn’t she thena safe

havingand chosen toHaving the automobileseenown conduct?
approaching, op-itwhen was should thetoward the sidewalkwalk

Com-car, should the defendant Public Serviceof the streeterator
place,in an whenchargeable havingwith left her unsafepany be from

to fromstepped ground,it was when she the andher own evidence safe
excepted. . . italicized words were hereown evidence sheher [the

Gentlemen, you testimony.will her will. . . recall You recallto]
stepped groundto the and saw car atestified she the fromthat she

properargument plaintiff’swas a inference from thedistance.” The
testimony alighted, voluntarilysaw coming,that she the carown

alighted, movingshe after found in aplacethe where herselfleft
hurriedly placedanger,of then drew back to a about theplace same

alighted, where her,where she had the Yaroma car did not hitas
it her clothes.though she said brushed

argument referringinYaroma, plaintiff’sfor to theCounsel
get. . .testimony, picturesaid: “Was she evasive? did we the true

youin plain-accident? And bear mind that must believeof the the
only witness, youcan’t collect a cent. She is thetiff or she and must

[Exception argumenttobelieve her statement. the that wasshe the
only happened. youknew what thinkShe I will under-witness.]

my argument subject.what is on thestand She comes into court
talkinga I am not about gettingwith claim. distances and them

talking claim,I am about the ofexact. substance the whether she
out, youwent whether her head was struck. If don’t believe the

youor if thatplaintiff, confused, youbelieve her evidence is too can’t
plaintiff.”for the Here the court interpolated,find course,“Of the

presentedjury understands that she other evidence besides her own.”
they“ICounsel continued: assume do. We all heard the other evi-

My own client was on the gavedence. stand and evidence which
by Mr.may argued saybe Graf. I do not that is not inevidence the

plaintiff’s case, sayI do onbut the substance of importantthe mat-
to what she did and expected,ters as what she youunless believe

plaintiff, cannotthe she recover.”
argument was expected,”The directed to “what she “whether her

struck,” and “whathead was she did.” As to the first two she was
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jurystrictly testimony,If the disbelieved herthe sole witness.
by bumping head,no accident the of her and her disre-there was

expected arguablywouldgarded statement as to what she leave her
contributory negligence. In neither case couldcharged with she

argumentto “what she did” it is clear that the did notrecover. As
jury to consider what other witnesses said about her mo-forbid the

only other witness to “what she did” was Yaromations. The
precisely said, ahead,what she that she walkedhimself, and he said

beyond jurysupposeIt is reason to that the un-then drew back.
they by disregardforthat were asked counsel Yaroma toderstood

said, corroboration,this so favorable to the defend-what she with
easy why plaintiffNor is it to understand theants’ contention.

being disregarded. prejudiceNo found.object to its can beshould
excepted following requeststo the denial of the forplaintiffThe

anticipate“4. Mrs. Walsh did not need to that eitherinstructions:
operator the street car or the driver of the automobile wouldthe of

crossing jus-A person5. the street on foot isfail to use due care.
personthatacting assumption approachingin on the anothertified

rightswill in anda motor vehicle act accordance with theher with
charged plaintiffcourt instead that “The andof both.” Theduties

right highway.ofhad the to the reasonable use theboth defendants
expect that the other would use reasonable carewas entitled toEach

dutycircumstances, and each was under the to the otherstheunder
exceptionthe circumstances.” There was noto exercisecare under

given no Itrequestand for its elaboration.to the instruction
requests.of thecovered the substance

says requestthat fifth the court’s at-plaintiff now the calledThe
McCarthy Souther,in v. 83 N. H.principleto the announcedtention

crossing dutyno to be watchfulpedestrianthat a the street has29,
reasonablyimpacta motor when no is to beimpactfor the of car

watchingthe driver of the car must use due care inanticipated, while
nothingpresence pedestrian. requestsa can see in thefor the of We

concerning thenotify that instructions were desiredto the court
part plaintiffon of the andcomparative duties of watchfulness the
duty sought.fact,In no definition of Yaroma’s was TheYaroma.

scope her ownparticularfor a limitation of the ofplaintiff asked
authority forgot it in substance. The Souther case isduty, and she

notchargedto be hasproposition that where the matter desiredthe
justice, request-clearly to the attention of the trial thebroughtbeen

subsequently claiming unfairness of theing party “estoppedis from
trial.”
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liabilityplaintiff’s exceptions bearing on haveSince the unwaived
against her,all been it is that have no occasiondecided conceded we

exceptions bearing damages.to Nor reasonexamine her on is there
exceptions by argueto consider waived failure to brief or them.

Judgments thefor defendants.

All concurred.

Coös,
No. 3389.2,Feb. 1943.
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