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to(hereinafter Herman),referred asBurque, J. The deceased
on aeasterly in a automobile meadow roadtravelingwas sedan

speed twenty perofcrossing, at aleading gradeto the railroad miles
right angles to itapproached practicallytrack at andhour. He the

train,in front of the defendant’s which wasdrove onto the track
propelled by anortherly The train wascoming in a direction.

thirty pertraveling speed hour,at a of miles and“gas-electric” car
express ap-and an car. As one“gas-electric”consisted of the

proaches crossing road, one comes to a toolthis on this meadow
southerly ninety-on of the road. This tool house ishouse the side

eight long, easterlyand from the end of the tool house there is afeet
ninety-five reachingof to be traveled before the west-distance feet

erly high alongarail of the railroad track. There is fence five feet
westerly right way, forty-of of a distance ofthe side the railroad

easterly house, forty-eightfrom of tool andseven feet the end the
westerlyfrom rail. The fence is of wire with laths infeet the

front, grown up topand bushes to the of the The railroadfence.
higher roadwaybed is and two-tenths than near theone feet the east

roadway slightend of the tool This has a risehouse. before reach-
ing westerly gatewaythe rail. At in the fence it is three-tenthsthe

higher roadway point fifty westerlyof a foot than the at a feet of
gateway.the

had,Prior to the accident Herman and other men to the knowl-
edge defendant, engagedof the been for some two or three weeks in
digging potatoes westerlyin a field located of the railroad. The
potatoes away potatowould be loaded on a and carted to atruck

southerlyeasterly railroad,house located on the side of the and of the
crossing. purpose, eightTrucks were used for that and or ten loads
might daily. particular daybe carted aacross the railroad On this

way. proceededtruck was loaded and started on its It ofahead
Herman, and crossingwent over the ahead of the train. Herman

least,following definitelywas at a not atestablished,distance but
one ninety-five away.hundred and feet

It be anywherecan found that train from one to'the was hundred
two fifty away operator (hereinafterhundred and the re-feet when
ferred to engineer) gas-electric car, seeingas the of the on themen

blowing gasrear of the truck waving, started the horn of the car..
engineerThe waving for,,that not know what wastestifies he did the

“apparentlyeither trying somebody’sto attract attention” —or
“trying that,to shoo a somethinghen off the track or a cow or like

wayI had no of telling was, theywhat it whether had succeeded
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and I couldn’t see athey attempting to dodoingin what were
thing.”

waving stopwas to an automo-did not discover theengineerThe
came into hiscoming crossingthe until the automobiletowardsbile

sixtygateway. engineerThe was thenthroughit came theview as
immediatelycrossing. applied theseventy away from the Heto feet

sanders, locked;the but he wasbrake, opened the wheelsemergency
speed,not reduce his butdidto avoid the accident.unable Herman

result was a collision.coming. The inevitablekept right on
arguesattempt negligence,defendant’sPlaintiff, in an to establish

at the menput on his brakes the time he sawengineerthat had the
avoided, supportand in of thiscould have beenwaving, the accident

testimony theexpert tending to establishintroducescontention
done,would have resulted had this beenwhichdegree of retardation

into allow Herman to crosshave been sufficientthis wouldclaiming
duty?what was the defendant’ssafety. Just

that defendantundisputed propositions thewith thewe startFirst
rightengineerthat had the toway; and second theright ofhad the

approaching crossing in anany one theexpect thatandassume
propercare, and at a reasonable anddo so withwouldautomobile

approaching stop inif a train were he couldthatspeed, sorate of
a collision.avoidtime to

engineerestablish the fact that thethe case tonothing inisThere
any impending danger,notice of until suchhadhavehad or should

barway, forty-eightat the feetautomobileHerman’she sawtime as
westerly rail.theaway from

waving,the men in the truck thefirst sawengineertheWhen
signal him,to but was directed to thewarning oranotwaving was '

approach. nota train’s The decedent wasnotify him oftodecedent
engineerand the had no thatsight noticeengineer’stheofrangein

warning approach-than a that a train wasmorewaving signifiedthe
westerlyroadof the from the track ofa viewcrossing. Withing the

a motorfeet, in distance vehicle wouldwhichhundrednearly one
care,if its driver were observant ofstopped duebetime toamplehave

duty beyondno of care to act blowinghadtimeat thatengineerthe
was to him,disclosed he was atthe situationfar asSohorn.the

jointhan with the wavingno more men indoupon tocalledmost
requiredHe was notapproach. to an-train’stheofnoticegiving

warning drivingor heedless and unsafethe ontoinattentionticipate
possibly onview, dutybut the road. Noinnotanyoneofpartthe

existed.speed thentrain’stheretardto
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the train was thenautomobileengineer did see theWhen the
crossing. It must be concededaway from thesixty seventy feetto

said that theIf it can bethe collision.then too late to avoidit was
passedit hadautomobile whentheengineer should have discovered

ninety-five away from thehouse, feeteasterly of the toolthe end
that he should haveeven thenwesterly it cannot be foundrail,

assume, until such time as heright todanger. He had thesensed
that thehaving otherwise,toduty of realizecharged with thecan be

Hines,Moriergive way to the train. v.in road wouldtraveler the
fiftyandtrain was then two hundred48, 51,H. 52. If the81 N.
cancrossing, greatest distance the evidenceaway from the thefeet

itbrakes,the cannot be foundengineer appliedhadallow, and the
reaching crossing,thestopped beforetrain could have beenthat the

beyond crossingthe aftereighty-six feetandas it went five hundred
stoppedhave beenthe train couldThere is no evidencethe collision.

thirty pertrain, traveling at milesThea shorter distance.within
per second,45 feet which meansapproximatelyhour, would cover

fifty away it would take aand feetpointa two hundredthat from
crossing reduction ofthe without5.55 seconds to reachtrifle over

traveling twenty per hour,miles as thespeed. If Herman was
thirty per second,approximately feetwould covershows, heevidence

house, a of atwesterly of the tool distanceif at the endand he was
away, when the train wasninety-three feetandleast one hundred

eye whofifty away, as both witnessesand feettwo hundredabout
ahave taken Herman littlesay, it wouldtestify plaintifffor the

crossing.the In that event thereto reachthan 6.4 secondsbetter
passedtrain would have aheadcollision, for thehave been nowould

If atcrossing.nearer themust have beenHermanof Herman.
ninety-five tohouse, would have feettool heeasterly end of thethe

crossing, againandto reach themeans 3.13 secondstravel, which
passedcollision, for Herman would havenowould have beenthere

twentyadopt two hundred and feet as theIf weahead of the train.
(distance apparently con-crossingtrain south of thedistance of the

briefs), find it wouldin their then weby both sidesand usedceded
crossing.to reach thepractically 4.7 secondsthe trainhave taken

automobile, whether at one hundred andplace theAgain wherever we
have no col-away, there would beenninety-three ninety-fiveor feet

away.at twoplaceif the train hundred feetwelision. And likewise
and tospeculation, havingin ofthe realmthat we find ourselvesSo

rightin theplacein to both actorsordergo the evidenceoutside
permitnot this.The law willbring about the collision.positions to
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evidence, through, expert,Plaintiff the same to the ef-introduces
if had at aappliedfect that the brakes on the train been distance of

twenty fiftyand or two andhundred,two two hundred hundred feet
away crossing, would have Herman time tofrom the this allowed

suppositionget crossing.over the But this is on the that Herman
southerlybarway,at the or at least at the end of the toolwas then

premise thatcomputationThe is at first based on the thehouse.
applied instantaneously,trainbrakes on the would have been with-

engineer to notgiving act,out time for the and would have locked.
engineer act, thatis, be,If time as it must allowed the to be one or

thereabouts, computationor the is of no assistance. Ittwo seconds
laymancomplicated averagebased on a formula too for the tois

speeds splitgrasp understand,and and reduces and distances to
legalseconds, too close to furnish a basis for discrimination. If the

they actually case, degreedid inlocked,brakes would have as this the
byless, agreed expert,would have since as theof retardation been

stop a trainlongerit a distance to when the wheels lock thantakes
they expertinsplitwhen do not. The seconds which the deals then

pronounced, resulting allbecome more and the hazard the more
problematical. greater emphasis testimony,laid on kind ofThe this

speculationindeeper conjecture, leavingwe enter the field ofthe and
sufficiently definite, reliable, probativeandno evidence of value to

partonfinding negligencebase a of causal the of the defendant.

Judgment thefor defendant.

All concurred.
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