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not toa result bethe resident isnot extended tononresidentthe
clearly implicit innotpurposeof aby judicial declarationachieved

the statute.
that itgroundtheis claimed onof indictmentInsufficiency the

ground presenteda notit not Asthat is barred.does not set forth
with or withouttransferred eithercourt, it has not beento the trial

for decision. Larkin v.presentednotruling, and it is therefore
N. H.cited; Edgerly,v. 87Alley, N. H. and Palmer385,86 cases

Moreover, al-158,N. H. 160.McCarthy,v. 89391, 392; Bullard
liberality ofargued it and while amendmentthough counsel have

expedition litigation (Lisbongiven to ofwidely furtherhas been
Healy, ante, 162;174;N. v.Lisbon, 173,85 H.District v. Lefevre

ante,293; Robinson, 312)Corp. ante Dube v.Lantz,&c. v.General
open toby exceptions and the bill is nota bill ofthe transfer is

31, 34, 35,90 H. and cases(Schofield Company,v. N.amendment
juris-can confer non-existentcited). waiver nor consentNeither

Bronstein, 42, 43;N. H. Keenan v.& Co. v. 91diction. Klein Sons
expressed would have noTonry, 220, AnyH. 222. views91 N.

authority beyond dictum.

Exception overruled.

All concurred.

Carroll,
No. 3381.6,April 1943.

E.v. AustinBennett Bennett.Marion

Drake v. Same.B.Winnie
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Cooper, Cooper orally),.forHall & Grimes Burt R. the{Mr.
plaintiffs.

orally),Murchie & Murchie Alexander Murchie for the{Mr.
defendant.

plaintiffPage, J. The Bennett drove her husband’s car from
Freedom on accident, takingto Durham the afternoon of the the
plaintiff guest.Drake as her At son,Durham she took in her the
defendant, and he drove northward in the direction ofFreedom. At

wagon byabout 5:30 a beach driven south Ballantine skidded over
into the north-bound lane ahead of defendant,the and there was a

lane, rightserious collisionin that the front corner of the Bennett
hitting right front car,car the door of the whichBallantine buried

its nose in snow bank on easterlythe the side of the road.
showingThere was evidence on highway,ice the the extentbut

slippery dispute.to which surface was inthe was some The de-
fortydriving forty-fivefendant was between and miles an hour.

twenty-fiveBrake marks were found about and a long,half feet
indicating attempt byan stop,the defendant to but there was no
indication that his car skidded at all appliedwhen he the brakes.
His car never left its own lane. apply brakes,Ballantine did not his

slightly risingbut grade.skidded on a
The ofdistance the Ballantine car from the Bennett whencar

the former in dispute. Accordingskidded was to itBallantine was
between andthree four hundred feet. Mrs. Drake testified that the

less,distance was that happened “quitemuch and the accident
suddenly” wagonafter she saw the beach comeinto the north-bound
lane. The defendant appliedtestified that he the brakes as soon as
the wagon lane,beach over intocame his withwhich the short brake-
marks findingwarranted a that the distance was short.

trooperState Swift arrived at the scene of the fromcollision
nearlythe north an hour and a half accident,after the but before

the testifyingcars had been moved. Besides positionas to the of
the cars and the measurements ofthe brake-marks, permitted,he was
subject exception,to sayto that the slippery;surface was not that
there had no rain (whenbeen since 5:30 the accident andhappened,
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mistyit wasby plaintiffswhen was claimed the that the weather and
freezing); of atthat he drove much of the distance fifteen miles
fifty difficulty skidding.that as tohour;miles an he had no

plaintiffs’ objections testimony uponwereThe to this based
alleged place. time,in As to the relationremoteness time and the

(the periodof whenthe surface conditions of 6:34 and 6:55 Swift
approaching (the collision)was time of the isscene)the to 5:30

necessarily testimonynot in that it was notremote view of Swift’s
misting place,at that the defendant5:30. As to the fact drove

point accident,from the south to the of while Swift came from the
north, conclusive, onlyis not for the trial court tobut matter

in determiningconsider whether the evidence was too remote to aid
jury. say remote,the law that it tooWe cannot as matter of was

and are trial exercise of discretion.unable to disturb the court’s
Dowling v. N. H. The court’s discretion wasShattuck, 234,91 239.

testifymerely permittednot abused this was not tobecause witness
that change rapidly.”“road conditions rather The exclusion was

“ground any thaton the that couldn’t know more aboutthe witness
”jurors.than conclusively appearthe It does not that the witness

intimated, ithelp jurors respect, since,could the in this the courtas
changeis knowledgecommon that road conditions do sometimes

rapidly. however, theyrather not that did in thisfollow,It does
instance, plaintiffs attemptand no to show that such wasthe made

jurorsthe speculatecase other than to let the on the basis of the
notestimony soughtcommon do moreknowledge which the could

than confirm.
of the accidentPolice officer Wade of Union arrived at the scene

happened. misting,soon it it and wasafter He said that had been
misting, freezing attorneyit then asked Wadeas fell. Plaintiffs’

slippery icy. suggestedwhether it or that thewas The court
question rephrased. accordinglybe The was asked towitness

road, icy.describe the condition of the which he said that it wasupon
exception,it slippery?” excluded,“Was This was without as

leading. being icy . .?” “It had been“What else beside .
glazed...sanded, comingand of course with the rain down it was

youagain.”over somewhat “What else do remember about the
say any. . .?” than that itcondition of the road “I can’t more

icy highway.” slippery?” Uponwas an it defendant’s“Was
objection, plaintiffs arguedfor the that the witness’counsel

leading questiona wasrecollection had been exhausted and that
memory.necessary questionto his The was excludedrefresh and
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plaintiffs’that thethird timewas theexcepted. Thisplaintiffsthe
” court could“slippery. Thesuggestive wordthecounsel had used

memoryof thatwantit the witness’was notthatproperly conclude
the road wasthatsay categoricallytoof his failurewas the cause

compulsion histo exercisenojustice was underThe trialslippery.
Co.,Insurance 31Huckins v.question.thepermittodiscretion

238,N. 247.H.
toplaintiffs’ exception,to thesubjectallowed,wasBallantine

attorney relativeanconsultedhetestify that after the accident
attorney him,toldnot what theHe askedlegal rights.to washis

broughthe no suit.objection that hadbut without furthertestified
attorney asopinionthe of thecall forquestionfirst did notThe

record,theappears fromrights. far aslegalto AsBallantine’s
Ifthat it did.question wasobjection to theplaintiffs’the sole

by it was becauseindirectly implication,opinion getthe in anddid
concerningquestionobjectionthe to the secondplaintiff made no

presented.therefore, is nowquestion,lack of suit. No
shetestimony the distance”plaintiff Drake, that “inThe after

she wasin whichslidingsaw a road onto the lanecar across the
She re-happened after that?”traveling, whatasked,was “And

by.’” Upon ob-hope getmy thought was, ‘I weplied, “Well,
excepted.plaintiffsthejection, out andthe answer was stricken

strike ittowholly irresponsive, properand it wasThe answer was
relevancyonlySpearout. H. TheRichardson, 23,v. 37 N. 30.
that Mrs.suggested answer, any event, that it showedfor the in was

thewithDrake’s was instantaneousview of the Ballantine car not
might belapseEntirelycrash. the that a of timeaside from fact

thesawotherwise, already appearedshown it had that Mrs. Drake
said,wagon justicebeach “at Accordinglya distance.” the trial

in making “Iruling, agreehis the collision was not instantaneous.
byyou reallyNow what distancetryingare to do is to measure the

this Wepoor way doingIt to a it.”method. would seem me of
agree. “hope” place suggeststhatThe a collision not takewould

at leastthat the of getting by appearedchance carthe Ballantine
admitted,Drake,doubtful to Mrs. ifbeingthus of no benefit to her

comparativeitsince tended to shorten the “distance” to at least
oppor-nearness. Moreover, deprivedwas of thethe witness not

tunity testify sub-to to in thanobjective,as the distance rather
jective, ways. in termspoorshe at estimatingWhile was distances
of herfeet, appearedit a inpassage deposition,in from her used
examination, that a certainshe described the as more thandistance
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space agreed thirty feet,that was to be how much more she was
testimony juryinsay;unable to while her before the she described

it as the jurydistance she sat from the street —a distance that the
competent rulingwere to estimate for Thethemselves. was correct

technically, possible prejudiceand it resulted in no to plaintiffs.the
plaintiffs byThe claim that the trial was rendered unfair the

permittedmethods of cross-examination to the defendant’s counsel
while aMrs. Drake was witness. She was faced with a statement
purported byto halfhave been madé her two months and a after the
accident, ending youand with words,the “Have read the above

’’page-and-a-half statement and is it She thattrue? admitted under
signedthis she name,wrote “Yes” and her but denied that she had

than glanced it, havingmore at nor did she recall made certain
in it,statements as that she did not notice the road thatconditions,

carefullythe defendant and fast,drove not too and that she felt
that “the of cuttingsole cause the accident was the Ballantine car
across the road in front of havingThe admissions notAustin.”

proved by memory, attempt bybeen her tothe contradict her this
nothingstatement to jury, they might,came unless the as chose to

signedbelieve that had havingshe the statement after read it and
preciselythat she meant having Theywhat she admitted written.

equally liberty disregard supposed theywere at to the admissions if
testimonybelieved onlyher that she wrote as she did because she

was to, writing signified.asked without disclosure to her of what her
It purewas a ofquestion ¿iven Aprilfact. This statement was on
2, 1941.

Her concerningfurther cross-examination this statement was not
unduly prejudicial. AprilAsked if toshe intended sue Ballantine on
2, negativeshe answered “No.” Her answer was withconsistent
lack of part solelybelief on her that fault,Ballantine was at and

helptended to prejudice justher rather than it hadMoreover,her.
appeared not, April 2,that legalshe had on taken advice. Asked
whether on 2April anyhad suing defendant,she intention of the she

repliedtwice question lawyers.that she left that to her The net
result of problem rightthese lines of examination was to leave the

it bywhere had concerningbeen left the hercross-examination
2Aprilstatement of that solelyBallantine was to blame and the de-

fendant not at iffault, anythingbut in to herlighta more favorable
than ifas she had concerningnot been examined as toher intentions

prejudicesuits. No undue resulted.
mayThe same concerning putbe said questionthe to her whether
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she ifhaving drivingwould be this suit the defendant had been
carefully. AprilHer not if that 2answer was statement of were

jury.true. The truth of that was for the asstatement Further to
actions,her whyshe was asked she had never sued Ballantine. She

answered, questionnever and the to strike themotion out and answer
no question pointraises other ofhere. One cross-examination as to

her action admitted, exception,remains. She without that she and
plaintiffthe other talked ofover the matter the accident but never

anythingsaid to each other about whether Austin was to blame or
asked, younot. Then she was “Neither nor she that heclaimed was

to blame to each plaintiffs’other?” She answered “No” over the
exception. The inquired alreadysubstance of the matter about was
in without andexception, prejudice result,no undue ifcould even the

suggestfailure of either to to the other that the defendant atwas
fault was afindablynot tacit that lackingadmission this action was
in good faith.

Mrs. Drake was also with deposition,faced her onlytaken two
days before she in Hertestified court. attention was called to one
interrogatory deposition:of the you you“Now when thatsaid did

sayalso that the sole thecause of accident was the Ballantine car
going Austin,across the road in front of true,and that was was it?”

deposition plaintiffsWhen the taken,was the objected to this
question. justice questionThe trial admitted the and answer
(“Yes ”), subject exception.to The witness then admitted that she

deposition,had so ontestified but said that she did not remember
the “sole,” which,word volunteered, “wholly.”she means

objectionThe interrogatoryto the was that it awas double
question. If on inexamination chief the mightcourt have ordered

question confusingthe todivided; avoid the witness, no reason is
perceived why it improper questionwas to use the in its formdouble
as a means of contradiction. The bywitness was not confused it.
She knew what meant,“sole” and she testified that she had under-

questionstood the when she it on her deposition:answered The
given opportunitywitness was explainfull at the trial to her findable

admission that Ballantine’s car was the sole cause of the accident.
explanation that,Her was as she remembered, she added that if the

slippery theyroad had not been quiteand had not goingbeen fast,so
there would have no presentedbeen accident. The situation to the
jury questions credibilityfactual as to the of the witness and as to

supposed admission,the and there was no in permittingerror the
examination. The claim that the admission was opiniona mere
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favorablyof andcomplicated law fact cannot beupon a issue
stating opinionnot an as to thethe witness wasreceived. Of course

her“opinion” concerning facts,the andexpressed anlaw. She
observation, andwithin own“opinion” was based on matters her

opinionif it an and not an ofopinion,in her be assertionthat field
seejury,of aid the who did not themselvesfact, couldbe toobserved

happen.the accident
prove at hourshospital,to that the fourplaintiffsThe offered

to a “I Austinwitness,Mrs. Drake said wishaccident,after the
subject todriving rejected,so fast.” The offer washadn’t been

partwas that wasOne basis of the offer the declarationexception.
”gestae.“resof the

only soare madeSpontaneous exclamations admissible when
maythat theparticular occurrence we assume thatclosely to the

thereby, so the ismind controlled that exclamationdeclarant’s is
by opportunityof him that withoutevent,outinvoluntarily forced

might mightto what or not befor or as itreflection determination
opportunitybe fair for the or choicesay.wise There must no willto

opinion,to his words or for to formspeakerof mould reflectionthe
hearsay only if it markmay be has theand the declaration admitted

Wigmore, (3d ed.), 1747,s. and thespontaneity.of 6 Evidencesuch
Barrows, J., Lacombe,J., Bleckley, J., especiallyand C.opinions of

Semprini 280;by author; Railroad, 279,v. 87 N. H.thefavored
not ofPeters, 438,N. H. 439. Whether or this testState v. 90

the trial in thespontaneity is for the determination of courtis met
McCarthy, 158,Bullard v. H.a sound discretion. 89 N.exercise of

H.161; 160; Railroad,N. H. v. N.Railway,Dorr v. 76 Madden 76
strictlythe declaration need not be contem-379. It is true that

36,Murray Railroad, 32,72 H.poraneous with accident. v. N.the
findinga thatadmissibility depends uponIts the declaration37.

continuing spontaneityin that exists.had its such excitementsource
proof,no or offer of that Mrs. declarationproof,There was Drake’s

by by accident,promptedwas of the excitement caused thereason
any spoke. All thator that she was excitement when sheunder

”appeared “suffering terribly,was and that alone wouldwas that she
discretionary spontaneitycompel findingnot a of inbe sufficient to

accident,a after the even if such adeclaration made four hours
appears,be far as the hadfinding could sustained. As declarant

reflection, self-serving ofamplehad time and the character thefor
properlywas to considereddeclaration, conclusive,even if not be

Semprini Railroad, 280,v. 281.supra,under the circumstances.
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say was admissibleplaintiffsThe that the asfurther declaration
thatof mind. is declarationsevidence Mrs. Drake’s state of It true

pertaining pain, suffering,may received,of of to de-state mind be
(3d e¿.), 1714-1740),ss.sign, (6 Wigmore,or motive Evidenceintent,,

not con-but it to be noted that the in this instance didis declaration
felt,cern what did external circum-the declarant but concern the

satisfy principlecausing injury.stances the As such it did not the
thoughtnecessity, it, seen,of nor was as we as must be tohave such

bybyhave been evoked the state induced the accident.mental
1722, 175,76. N.compare Boulanger McQuesten,s. and v. 79 H. 176.

urgedFinally, it is that the was receivable to rebut thedeclaration
findable admission that the was not to blame. In otherdefendant

plaintiff escapethe an admissionwords, right byDrake claims the to
hearsay self-servingof testimony regardingmeans an earlier state-

phrasing amply negativesment. The in formof the claim this it.
The admission was of than a mind. But ifevidence more state of it

only itthat, strange permit jurywere would be to rebutto the a
May, 1942, April, by proofstate of mind in or of another1941, state

of in January,mind 1941.
fortydrivingThe defendant testified that he was between and

forty-five anmiles hour. He was asked on cross-examination
he forty-fivewhether had ever driven an hour.this car above miles

He affirmatively. asked,answered Then “Considerablyhe was
forty-five?” question excluded, subjectabove and that was to ex-

ception. only argument admissibilityThe thatfor was the answer
might bearinghave a judgment speed.on the defendant’s as to The

drivingshort answer is that if experiencethe had inwitness above
forty-five hour, qualified having judgmentmiles an he as as to the
speed Anyto he driving speeds considerablywhich testified. at

forty-five onlyabove qualify judgment higherwould as to speeds,his
speednot toas the lower to which he had testified.

plaintiffs exceptedThe to jury question,the to the of thesubmission
conditions,of contributory negligence. Assumingtheir that the road

was;were to theyfound be as bad as claimed and that the defendant
driving too knewfast, question theythe would arise whether and.

dangersrealized the involved, dueor in the exercise of care should:
known pro-have and inthem, consequencerealized and should have

Theytested to the driver. say that is “nothere evidence froncu
which it could plaintiff justifiedbe found that in en-either was not

due.;trusting safetyher to defendant, or tothe ... failed exercise
care under all the circumstances.”
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withaccident,the Mrs.a hours beforeRiding this road fewdown
very slip-that the surface wasdriving, Mrs. Drake noticedBennett

driving, said there was asheReturning, with the defendantpery.
insaid, because “once aslippery,it sheheavy knew wasmist. She

sway just a bit.” She couldof the carfeel the backyou couldwhile
moving along.”they rightspeed, but “wereabout thenot tell much

thirty-fivethan milesthey goingwere morethoughtBennettMrs.
slipperyit orwas whethernot whetherhour, but could rememberan

if Mrs. Drake into down. But- theslowthe defendantshe asked
Bennett, back seat,in thesway,rear end Mrs.felt thefront seat

that fact. Whether the circum-have knownfindably ought to
defendant, was for thethey speak to therequired that shouldstances

fact that Mrs. Bennett was thewas thecircumstancejury. One
Mrs. Drake the first cousin of thedefendant, andof themother

years age.eighteen ofdefendant wasfather, while thedefendant’s
mightdisparity age,and the of itrelationshipbloodIn view of their

protest speed,the ifoccasion to exces-theythat had morefoundbe
relationshipbearing ageof kin andthe same tosive, notthan those

weigh againstto such occa-properwould beThis itdefendant.the
compe-athat the defendant wasthey findably had to believesion as

theyof law thatas a matter exercisedIt be saidcannottent driver.
juryif the believed the defendant’sprotection,their owncare fordue

Drake,by pro-that of Mrs. that neithertestimony, substantiated
all thethey was excessiveunder circum-speed that claimedatested

stances.
excepted emergencythe of theto submission doc-plaintiffsThe

only theissue was whether defendant’sthat theThey claimtrine.
theyasjury found, might,if the that itButspeed was excessive.

emergencyforample doctrine,room thewasexcessive,therewas not
theory,on that that the defendant’sfound,not becouldand it

emergency.thespeed causedexcessive
requestof their forexcepted to the denial instruc-plaintiffsThe
. highesthas been set . . the“forty-five miles an hour asthattions

the most highwayunder favorablebe reasonablewouldspeed which
Although primait is lawful to driveconditions.”and weather facie

prima unlawful to drive faster,an andmiles hourforty-fiveat facie
whether, anyjurors say givenunderthe to condi-open forit is still

L., 119,R. c. ss. 29, They30.speedof is reasonable.tions, ratethe
forty-five an highestmiles hour is thefind thattonot boundare

requestbest of conditions. Thethe wasspeed underpermissible
statute.interpretation of thea mistakenonhased
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incomplete and im-instructions,plaintiffs requestedThe certain
brought toconcerning fault thatin Ballantine’sproper themselves,

atif the defendant “wasproposition thatthe thecourt’s attention
acausally, there should beany extent”any way,fault in or to

pre-thejustice did not usethe trialplaintiffs.verdict for Whilethe
speedthe of the Bennettsay, you“If decide thatwords,cise he did

younegligent, thenwasor that Austin Bennettcar was unreasonable
speed of the car innot thequestioncome of whether orwill to the

accident inany negligence caused thestatute orviolation of the
clearly to the minds ofbrought thoughtthepart.”whole or in This

speedthe of thejurors. continued, “If neither Ben-the The court
thewas causal ofany negligence of Austin Bennett acci-nett car nor

regardlesshappened anywaydent, that if would haveis, the accident
foryour should be theany defendant,of the then verdictfault of

thatClearly to understandjury givenwere thedefendant.” the
wasonly thing a for the defendant thefindingthat would warrant

anyin Latercausally part.that all or thefact was not at fault athe
to ofsolelydue the conduct Mr.said,court “If the accident was

orpartthe of Austin Bennett withoutBallantine, without fault on
plaintiffsbeing by Bennett,all of Austin thecaused at the conduct

jurynot see how theare entitled to recover.” We cannot could
plaintiffs theythat were to decideunderstood, argue,have as the

merely Ballantine, theyas that return abetween Bennett and could
for defendant if at fault if Ballantine’sverdict the both were or

wasnegligence greater languagethan Bennett’s. The notwas
impliedfairly capable obviouslyitimplication;of such an in fact

261, McCarthycontrary. Company, 264;the v. 91 N. H.Stowe v.
Souther, 29,H.83 N. 34.

plaintiffs thatrequestedThe an instruction that the fact themere
collision on of road did relieve him ofoccurred Bennett’s side the not
liability. jury to wasThe did not need be told that. There no

happened whollyleast doubt that the collision on Bennett’s side.
jury nothingThe to pass upon except theorywould have had on the

that, spitein ifthis, found,of Bennett would be liable his fault were
theyitand to Nor been told,were found be causal. would have

might“Consider of Bennett,the conduct Austin whether he have
by slowing by followingavoided the accident or adown different

in highway.” By portion chargecourse quoted,the the of the last
granted by implication.the of the wasrequestsubstance obvious

Requests were denied that assumed the causal effect of unreasona-
speed byble a ofas matter law and not of Thefact. cases cited the
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Hobbsplaintiffs, Railroad, 112, Morris,v. 88 N. H. and Pickard v.
H. 65, position. speed91 N. do not sustain this While the statute

licensing (see Railroad, 350,and the statute Johnson v. N. H.83
364) purpose protectto inare some extent similar their to the
traveling applied byof a ofpublic, the rule causation as matter law
way interpretation adoptedof in is notthe Johnson case as to the
speed positivestatute. In the a rule was thatJohnson case involved
any person indriving highwaya motor vehicle the without a license

making primaan ais outlaw. In this case we deal with statute facie
provisions bearing evidentiary proof. Thoughon the statute is both

criminal, merelycivil and it matter ofimposes, duty,as the com­
speed in driving.mon-law rules of reasonable care as to It is not

change anything except proof.the common-law ofconstrued to rule
beyond express impliedIt not law its or“does alter the common
268.Authority, ante, Further,intendment.” Ham v. the distinction

of andtreatment as between the outlawed non-licensee the lawful
driving speed beginninglicensee at an is clear from the ofunlawful

legislation subject. ss.1905, 86, 5, 8, 10; 1911,on the Laws c. Laws
133,c. ss. 14. of13, The causative rule the Johnson case is not

applicable ordinaryto substantive rules ofthis case. The common-­
law causation are.

Judgments on the verdicts.

All concurred.

Hillsborough,
No. 3391.April 6, 1943.

Garapedian,Vartan Inc. v. Howard J. Anderson.


