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No. 3410.May 4, 1943.

Dion v. Cheshire Mills.Paul L.

Upton (Mr.H.Gentsch,II. Robert W. and John SandersWalter
Upton plaintiff.orally), for the

(Mr.Philip orally),H. Faulkner and Gardner C. Turner Turner for
the defendant.

Page, questionJ. The whether the issues should be consolidated
appears why in thatcourt,was for the and no reason his decision

respect Company,v. 75 N. H.should be overruled. Genest 365.
question hearing-The was raised at the on the motion whether the

deprive plaintiffnot ofrulingseffect of the made would be to the his
right by jury, questionand beforeconstitutional to trial that is us.
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lawof fact that both andbecause theconfusion has arisenSome
plaintiffThe referredover issues of fraud.jurisdictionequity take

in v. Holcomb,Hoitt 23phrase byused counselargumentin to the
Ifjurisdiction.” by phrasethat it be535, 544, “concurrentN. H.

may acase, be defence at lawby that that fraudunderstood, as held
Upon authorityis the ofphrasethe harmless.equity,as as inwell

ana to in-that fraud is defence unsealedit is also clearthat case
maynow involvedbond,a and the instrumentas well as tostrument

pointed argu-intrue,It as outto be is alsosupposedbe unsealed.
onproceeding contract,a a ainsanity is defence toment, that

in Burkeequity. Allen,at law or v. 29proceeding bewhether the
a isbeen held that where defence well106,N. 114. It has alsoH.

pleading toimproper party beginthe solaw,in it is forpleaded
already properly joinedout the issue atequity tryin toproceedings

partyH. 158. aCompany Stowell,v. 80 N. Such&c.law. Sullivan
if it law.equity can obtain at Miller v.cannot relief in hehave

Scammon, 52 N. H. 609.
having jurisdictionequityof and law concurrentspeakYet to

misleading. In connection withmay quite defencesover fraud be
enough. Usually,may precise ap-grounded fraud, its use be ason

jurisdictions are concurrent. The realplied defences, the twoto
injurisdiction capacityis the which the courtquestiontest of the of

equity,our act at law and inuponacts an issue. Since courts both
regard, there be carefulis room for confusion in this unless con-there

sought. nature of thesideration of of the relief The reliefthe nature
jurisdiction.keyis the to the

law thathelp declare the substantive fraud vitiatesIt does not to
in lawa That substantive law is identical both andcontract.

jurisdictional question therebyis not answered. Itequity, but the
byisis where the of a release denied theenoughclear that execution

theplaintiff, jurisdiction.a of But where execution ofcourt law has
fraud,sought to avoided for itadmitted,an is but be isinstrument

vitiating contract, except aequally clear that of the as matter ofthe
belongs enoughItit, equity. sayto is notdefence an action on to to

equity. true,at law That isthat fraud vitiates a contract both and
follow, easily concluded,it does as has too and too beenbut not often

jurisdictionsthat in all situations the are concurrent.
bysought from a contract or an instrument induced fraudRelief

belong equitywill to or to law in with its nature. If aaccordance
plaintiff deprived byor amoneyhas been of chattels contract fraud-

mayulently procured, he rescind contract and in anthe recover
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may bring an action ofmoney chattels;or or heaction at law his his
if hemoney damages.law Butdeceit at common and recover

to hisof instrument and restorationwishes the cancellation the
reformed, heor if to have the instrumentoriginal position, he desires

equity. Pomeroy,proceedlaw inremedyhas no at and must
announced is(5th s. 872. The rule thusEquity Jurisprudence ed.),

in McIsaac v.fraud, just as it declaredconcerningthe rule was
concerning instrumentsH. to be the ruleMcMurray, 466,77 N.

proposed bydistinctiona mutual mistake of fact. Themade under
here, does not exist.plaintiff’s counsel, in the trial court andthe both

may be avoided. Theprinciples mind,in confusionWith these
defendantdamages at law. Theplaintiff has sued the defendant for

complete bar onby plaintiff which is apleadedhas an election the
plaintiffplaintiff’s action. Theprosecutionits face to the of the

a electionasserting that he executed written“replication”has filed a
Thoughfraud.by the defendant’swhich is invalid because obtained

“replication” is in substanceby a hiscalled common-law name
andefence, legal equitable, to actionsomething It is not a orelse.

plaintiff not seek defensivebrought by the The doesdefendant.
way cancellation,ofall; byseekingrelief at he is affirmative relief

may only equity.in Untillaw,at and havewhich he cannot have
lawrightno at law. The leavescancelled,the instrument is he has

any affirmative reliefhim,him withoutsignaturewhere his left
defence,dealing with no but with anexcept equity.in We are

legal rights plain-as theto suchpreliminaryaffirmative claim that is
maytiff have.

right to trialplaintiff of therulings depriveThe below did not the
Company, 39 Cal.by jury in Baird v.legal issues,of as was the case

Company, 156 Minn.KingIn v.App. 512, by plaintiff.cited the
ruling sought by the defendant494, by plaintiff,also cited thethe
ruling did not involve awould have had that The beloweffect.

in Green­legal as was the caserecognizefailure to fraud as a defence
estoppel as aberg equitableY. or so-calledCompany, 619,v. 283 N. S.

Company, 9 Wash.law,defence at the case in Watkins v.which was
right to have(2d) 703. There was no refusal of the constitutional

by jury.atissues law decided a
equityin there ismany yearsFor it settled here thathas been well

by jury. questionThat needs norightno constitutional to trial
cases have inexceptexamination that our olderanew for the fact

to thedegree equity practice prior Revolu-some misconceived our
in noIn resulted seriousmisconceptionstion. the end the have
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dispelmay enough to some that have come toerror, but it be well
example,practice.colonial For it is notlight during research into

503, 512, during27 N. H. thattrue, Pierce,as in v.suggested Wells
Massachusetts,jurisdictional union withyears 1641-1679,ofthe our

original chanceryof that Commonwealth hadGeneral Courtthe
inferior of law.the exclusion of our courtsjurisdiction to

provisionclear inDuring that union a statute made a connection
subject by jury apparentof trial that “if there be matter ofwith the

obligation,anequity, forfeiture of breach of Covenant withoutas the
like, Bench suchdamage, or the the shall determine matters of

equity.” Massachusetts, (1889 ed.),of 1660Colonial Laws 167.
Rawlins, 2practice juryThe without is clear. Cutt v. Province

Court, 1672); 1Deeds, (County Cambell,185 Petition David Courtof
(Court2Papers, Dearing, Papers,Leavitt633; v. Court 343 of As-

1673). insociates, practice equity juryThe without continued
Hampshire a royal province,after New became whether under the

(Scammon Papers,v. CourtJones, 335),Cutt Commission 5 or under
(Martin Waldron, 51;v. 8 Papers,Cranfield Court v.Barefoot

Wadley, Papers, 469),1 Province or (Youngunder Governor Allen v.
Gilman, Papers, 93, 94).10 Court

for suppositionThere is no foundation the in Pierce,Wells v. 27
512,H. 503, judiciaryN. that the of 1692 remainedact andlaw

chancerythat the Governor and were court of originalCouncil a of
jurisdiction (they appeals)were a court of until the Revolution. It

provisiontrue chanceryis that the for a court of was expresslynot
(1repealed, 660)but actjudiciarythe of 1699 Laws N. H. impliedly,

though expressly, repealed provisionsnot the of'the act of 1692 for
provisionall common-law courts. The act noof 1699 contained at

chanceryfor aall court. Instead of that it inrevested the common-
chancery jurisdictionalaw civil courts similar practicedto that

during with Massachusetts,the union when there were no separate
equity jurisdictioncourts. That enlargedwas somewhat in 1743.
2 Laws N. H. 725. The acts of 1699 and 1743 are found in ap-all

passedpropriate compilations they prior 1792,after were to but the
provision separateof 1692 for a of chancerycourt is never found.

centuryFor almost a the act of 1699 was construed as re-having
pealed of contrary suggestionthe act 1692. No was made until two

period.generations theafter colonial
Frequently during period 1699,the from the common-law courts

chancery just theyjurisdiction,exercised as had done from 1641 to
will Intypical 1760, Libbey1679. Two cases suffice. v. Waldron
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on ofSuperiorin the Court a writ review. Itup was an actioncame
pounds. juryThefor 500 returned a of forfeiture,a verdictbondon

judgmentlaw mean poundswould a forat common 500 unlesswhich
equity.relief ingave affirmative The court chanceredcourt thethe

judgmentgave slightlyfor more than one-tenth of theandbond
D,Superior Judgments,Court 66. The other case,sum.penal

Holland, 1766, pounds.v. in involved a bond for 200Cunningham
“the are thatAccording opinion,to the record Court of there is

Theyshillings.15 an forpounds added order further131due”
givenofby mortgagethe release a torelief secure theaffirmative

Judgments, E, 381.Superior sug­Court Never is there abond.
equitable jury.was submitted to aan issue Just asthatgestion

by incentury, jury equitydenial of trialseventeenth wasduring the
during subsequent period.the colonial Suchall issues asthe rule

adoption ofjurythe after the theto Constitutionwere submitted
of the for enlighten­in the discretion court theframedeitherwere

misapprehen­or a totalconsciences under suchjudges'theofment
(Marstonthis v.practice as once misled court Brack­of colonialsion

practice336, 349) saying equity priorthat the ininto toH.ett, 9 N.
right by jury.to trialgave parties the Such ofuseConstitutionthe

(Bill Rights,of of 20)the the Constitution Art.in wordsjurythe
practiced.”andotherwise usedwas “heretofore

Brackettsupposition seriouslyin Marston v. wasunsupportedThe
legal history,of our but with stillupon better informationdoubted,

Pierce, supra, Coppv. andknowledge it,of in Wells v.too little
179, 211. latter was understood,N. H. The case with-Henniker, 55

perhaps erroneously, to have theandconsiderationout overruled.
60;Bellows, 58 N. H. Proctor v. Green,v.case. BellowsMarston
by asupportedwas350, The result construction of351.59 N. H.

Saunders,inof State v. 66 N. H.unrepealed act 1692supposedlythe
the result was correct.misconceptions,ofspiteIn39.

pre-constitutional periodduring our there is nois that. The truth
issues, every evidence that itby jury equitableof butof trialtrace

except periodthe 1682 toand that for brief 1699denied,alwayswas
chancery. At allof other colonialcourtsseparatehadwe never

courts, now,asin the common-law andpractice wasequityperiods,
chancery, the Court ofa court of common-lawthere waswheneven

equity juris-in one instance to exercisePleas undertookCommon
supra.Wodley,v.diction. Barefoot

Exceptions overruled.

J.,Marble, dissented: the others concurred.Allen, C. J. and
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Rehearing. opinionforegoingeor After theOn Motion was
plaintiff rehearing.afiled moved forthe

Upton, by brief,W. for motion.Robert the

Page, obtainingof fraud inJ. Besides the claim the release, the
plaintiff’s pleads plaintiffthat “thereplication mentallywas and
physically incapable executing allegedof the election with under-
standing.” substantiated,If this claim be the election and release

reality all,any meetingnever had at since there was no of minds.
being an as toraised,The issue thus issue the of aexistence release

relating fromequitableand not one to relief an existent release, is for
jury.the

justiceprocedureorder of is for the trial toThe determine in the
equitableof a sound If theexercise discretion. on ofissue relief

fraud,from he a in of plaintiff,makes decree favor the the next step
jurywill a bytrial of the action at law onbe the merits. If he de-

equitable defendant,cides the issue in favor of the he will still in
to prejudicediscretion have determine whether undue will result

submitting jury single hearingfrom to the at a the ofissue incom-
petency respectsand the issues on merits. Inthe other the former
result is affirmed.

Motion denied.

Allen, J., Marble, J., dissented, exceptC. and respectin to a
jury of incompetency;trial the issue of the others concurred.
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