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Rehearing. opinionforegoingeor After theOn Motion was
plaintiff rehearing.afiled moved forthe

Upton, by brief,W. for motion.Robert the

Page, obtainingof fraud inJ. Besides the claim the release, the
plaintiff’s pleads plaintiffthat “thereplication mentallywas and
physically incapable executing allegedof the election with under-
standing.” substantiated,If this claim be the election and release

reality all,any meetingnever had at since there was no of minds.
being an as toraised,The issue thus issue the of aexistence release

relating fromequitableand not one to relief an existent release, is for
jury.the

justiceprocedureorder of is for the trial toThe determine in the
equitableof a sound If theexercise discretion. on ofissue relief

fraud,from he a in of plaintiff,makes decree favor the the next step
jurywill a bytrial of the action at law onbe the merits. If he de-

equitable defendant,cides the issue in favor of the he will still in
to prejudicediscretion have determine whether undue will result

submitting jury single hearingfrom to the at a the ofissue incom-
petency respectsand the issues on merits. Inthe other the former
result is affirmed.

Motion denied.

Allen, J., Marble, J., dissented, exceptC. and respectin to a
jury of incompetency;trial the issue of the others concurred.
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filed brief.Green, plaintiff,for the noGreen &

Wheeler,Attorney-General, State,for the filed no brief.Stephen M.

noSturtevant, County Solicitor, trustees,for the filedHazen K.
brief.

heir-at-law,Parker, appearance.noH. sole enteredArtemise

impossiblethat the is of execu-findingCuriam. The trustPer
prospectthat- is no reasonableprovides implieswill theretion as the

becomingof the fund sufficient to establish thethe accumulationof
if it The con-charity maintainingor of it should be established.

possibilityin of thatthus so remote fulfillment thetingencies are
Trusts,impracticality. Restatement, 399g.s. Thefortrust fails

maycy pres applied,not since the scheme of the testa-of bedoctrine
purpose The failure of ageneralin fails. doctrine avoidstrix its

impossible im-charity of it become oronly when minor features
performance.ofpractical

intestacy belongsof which totherefore, an the residue theis,There
who sole heir-at-law.mother is thetestatrix’

discharged.Case


