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(by orally), proHarland and se.B. Howe brief

lawof Vermont couldPage, J. I. The claim that evidence the
inof law is notspecific declaration thatnot be received without

oc-in tort of factspractice.with our The declarationaccordance
controlling,that law iscurring Hampshirein New assumes the local
shows thatthough pleaded. When the declarationeven it be not

plaintiff negligence in with con-Vermont,the to forseeks recover
as aof law followssequent damages there, applicabilitythe Vermont

inof If law of is here ascertainedmatter course. the Vermont
of it.part judicial noticeby evidence, it is also true that we take

beIt is not a fact that mustHoule,v. 85 N. H. 126.Saloshin
in trialnot ascertained thepleaded. Even if Vermont law had been
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court, we would here, plead­ascertain it without ofamendment the
ings. Adams,F. C. Inc. Thayer, 177; Garapedianv. 85 N. H. v.
Anderson, ante, 390.

II. On forthe motion a directed evidence,verdict the taken most
favorably for plaintiff, plaintiffthe shows that the forwent to work

morning Augustthe on of 1, daydefendant the On that he1940.
hay helped get hayraked in the Ifmeadow and the to the barn. he

entered day, go portionthe barn that it was not to into the where the
hay was stored.

floor, hayThe barn had a second where the was stored. This floor
except throughwas solid for haythree holes which the could be

pitched down to the livestock. One of near end,these was the west
haythe end of from put in, middle,the barn which the was one in the

and one in the east end. The last was the one involved in the acci-
somethingdent. The hole in way.measured excess of four feet each

Surrounding hole, rising floor,each and from the second were chutes
of uprightsconstructed four to which were nailed transverse boards

irregular well-spacedat and uncovered,intervals. The holes were
provision covering hay-and no forwas made them. Access to the

byloft was a ladder in the middle chute. fromThe distance the
slightlymiddle chute to of waseach the others over nineteen feet.

heightsThe of the chutes varied ofslightly; chute,that the east
in accident,involved the was feet andten three inches above the

loft floor.
hay put through openingThe was into the barn an in the west end

by means of a fork that ran on an droppedoverhead track. It was
by fork barn,the at the back end of the near the east chute. On
August plaintiff go1 into loft, nothingthe did not the and saw of

progress morningthe of It was forthe work there. the custom each
spread haythe men to the back —mow it ofback —from the middle

hay-forkthe barn, droppedwhere the had it, to the sides. On the
morning August plaintiffof 2 time,the went to the loft for the first
by way chute, helped hay.of the ladder in the andmiddle to mow the
He up, hay hightestified that when he went the so thatwas the
top of his of hay-fork.head came to the track the If were be-he

spitelieved, contradictory testimonyin of the others,of he stood at
least top chute,four feet above the of east atthe and there was least

haythat much ofcover over it. He said that he saw theneither
chute,west chute nor the east it dark,and that was rather since the

hay partially nobodycovered the windows. He said thatfurther
himwarned about the of toexistence the end chutes that he failed
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that hejury have foundthough disputed,and the couldsee, this was
warning orhad no instructions.

hay,to mow theEarly August plaintiff again went alofton the3
not erect underhighwas so that he couldwhich he said then stand

through theat fell easthay-fork. work,track of the While hethe
complained of.injuriesand thegroundto the floor receivedchute

presentedinassumptionof circumstancesThe of risk thedefence
is tois not an Under law there understoodabsolute one. Vermont

in thebyan servant of risks inherentassumptionbe absolute the
toservice, ordinary and obvious risks incident thenatural,“the

negligencethe of the master.employment,” withoutthose existent
a cannotmerelyin the that servantThis effect announcementseems

ofthe failure theinjured consequencehe in ofrecover unless is
If heduty servant. ismaster to exercise some of care owed to the

care,dueinjured dutybreach of the ofas the result of the master’s
only if theextraordinary,risk said to and it is assumedthe is be

anddangerousor ofoughtservant knew to have known the condition
compre-comprehended it, or must be to have known andtaken

Duggan Heaphy,v.Company, 537, 549;hended it. Carletonv. 88 Vt.
525.515,85 Vt.

any dutyhad of carequestion, then,The is whether the defendant
performancein ofrespect plaintiff. did,with to the If he the failure

part any agents, theyof whetherdutythe on the of the defendant’s
of the Thecalled fellow-servants or is the failure master.not,be

asafety is con-duty respect work-placewith to the of themaster’s
tinuing though temporarilyif onceone, place, safe,and the becomes

oughtin the of to haveunsafe, and the exercise due caremaster
dutyhe of reasonable care tounsafety,known of the owes the

remedy regarded extraordinary.which is as Marshalthe condition,
499,82Company, 489,v. Vt. 502.

apply the work is of such a nature thatThis rule does not when
constantly producing in the andchangesthe servant is conditions

In casesurroundings, consequentlyand the hazards. that the
regarded “ordinary” and the servant assumes themhazards are as

bylaw. if whata of But the hazards are increased otheras matter
increasingsuing part them,and has no indo,servants the servant

“extraordinary,” the still has the con-theythen are since master
reasonablyto atinuing duty provideto exercise reasonable care safe

Company, As will be laterplace. 526,Lassasso v. 88 Vt. 533.
findably part of the con-noted, plaintiff had no in the creationthe

in theassignedhe first to work loft.ditions that existed when was
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The risks he there encountered must be treated as those for which
may held responsible.the defendant be

lack of a proper covering mightThe for hiddenthe holes be found
to to of place reasonablybe due the want care to make the safe and
keep it so. v. Company, 181;Severance 72 Vt. v. Railway,Dunbar
79 474. or guardVt. Whether not the absence of a or covering

place unsafe,the if safetyrendered and so whether the lack of was
questionsto negligence, jury. Daileydue were of fact for the v.

Company, 86 Vt. 192.189, oughtWhether the todefendant have
known about the of andprotection, properlack hadwhether he
inspections jurymade at suitable intervals questions.were also
Cross v. Vt.Company, 397, 407,90 408.

jury might properly negligenceSince the find in orone the other
of respects, questionthese plaintiffthe next is whether the assumed

bythe negligentlyrisk created the defendant. The have beentests
variously phrased. assumptionThere is no in such a case unless the

knowledge danger therebyservant “has of the caused, and volun-
tarily employment.”in Railroad,the Carbine’s v. 61continues

348,Vt. 351. knowledge necessary. plaintiffActual notis The
must show that negligent knowing.”“he neither knew nor was in not

v. Stone, 442, phraseDumas 65 444. oughtVt. Another “knew oris
to have known.” Company, supra,Severance v. 182. The risk is

plaintiffnot assumed comprehendedunless the “knew and or itit,
plainlywas so observable that willhe be taken to known andhave

comprehended it.” proofThe burden of here on plaintiff,is the but
dutyno ahe is under of toas matter law exercise tocare discover

master,maydanger,the properlysince he assume that per-the has
duty Simplyhis of stated,formed care. the test is “whether he

comprehendedknew and it, actually presumably.”or Dunbar v.
Railway, supra, 476, 477.

necessarily precludeIt not plaintiffdoes the that could havehe
unprotectedseen the from experiencehole below had he looked. His

work-place slight.in work-placethis had onlywas He seen the
dayonce the accident, actuallybefore the of and had not seen the

danger conclusivelyand cannot comprehendedbe taken to have it.
inspectno place dangersHe had occasion to the for not andobvious,

right onrely presumptionhe had the to the that the defendant had
performed dutyhis somethingunless there was that would have

contrary.indicated the It cannot be as a of law thatsaid matter
comprehended danger,“he knew and or inthe the ofcircumstances

comprehendedcase will bethe taken to have known and it.” There
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forcase was oneproof,Ms of and thewas to sustain burdenevidence
Railroad, 52, 69; Marshal v.Adm’x 81 Vt.jury.the v.McDuffee’s

416, 435,82502; Company,Vallancourt v. Vt.82 Vt.Company, 489,
Company, 315,397; 91 Vt.436; Company,Cross v. 90 Vt. v.Garfield

321.
juryplaintiff properlyof theinexperienceThe the raisedfindable

warningin not thenegligentwasquestion whether the defendant
beenplaintiff. condition,If known of there would havehe had the

353; v.Railroad, supra, Burlesonno need of notice. Carbine’s v.
365,83Company, 492, 498; Wiggins Company,Vt. v. 370.86 Vt.

give warninghowever, duty toinexperience,In the of thecase
dutymay Hayes Mills, 1, 6,69 7. Thev. Colchester Vt.arise.

inexperienced an Mor­may even servant is adult.exist when the
232; Company, 224,v. 79 Vt. 231.Railway,risette v. 74 Vt. Sias

though theare or incident todangers,“Where there hidden latent
of rea­employment, knows,of which the master or in the exercise

ought to theknow,care to and which he has reason believesonable
inexperience notknow, ignorancenot or from or isservant does

ablecapable understanding appreciating,or and so will not beof
protect injuryhimself of it becomes the mas­to from because them,

duty give warning concerningand suchter’s to suitable instructions
546, “If thedangers.” Company, 537,Carleton 88 Vt. 550.v.

in risksplaintiff inexperienced work, ignorantwas and of thethe
. . de­ought. and this was known or to have been known to the
fendant, duty to and instruct theit was the defendant’s caution
plaintiff regarding Company, supra, “If itthem.” v. 321.Garfield

a plaintiff excusably ignorant,was of which it was therisk the was
duty regardingof and Mm it.the to cautiondefendant instruct

obvious,tendingThere to that risk was notwas evidence show the
plaintiff knowledgeand that no of and that no instructionit,the had

v.regarding given.” Railroad,or had been Sanderson 91caution it
theissue, conflicting evidence,424. on was for419,Vt. This the

jury.
didLanding Fairlee,in v. 112 127The want of Vt.instructions

conclusively appeared that thejury,not make a case for itthe since
work-place fullyplaintiff of andknew all the condition theabout

comprehended case, not,as is thedangers.the If were that itthis
granted.motion for a should have beendirected verdict

separate treat-requiresIII. motion aside the verdictThe to set
theyjury that if foundPresidingment. theThe Justice instructed

of a natureplaintiff engagedthat in was was suchthe work thewhich
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workingthat progress, constantlyits he there, producedwhile was
changes in surroundings, resultingthe conditions and dangerthe was
an ordinary plaintiffone the andassumed,which in that case he

exception,could not no chargerecover. There was and the became
the oflaw trial. The positionthe defendant therefore takes the

anythat support findingthere is no evidence to other than that the
hay put by plaintiffinto the barn the and workmen,other while he
was there working, chute,covered and concealed andthe that the

dangerresultant inwas assumed accordance with the law of trial.the
questionareWe not now with the ofconcerned the ofcorrectness

charge. carrythis temptedNor toare we the construction of Ver-
point (comparemont law of sayingto the Lassasso v. Company,

526)88 Vt. that a who does not seeservant what his fellow-servants
do presentto dangers, spot,increase the and is not at the notdoes

argumentfor plaintiffassume the risks. We assume that the
ifchanged anyassumed the of part puttingrisk conditions he had in

hay thoughthe barn, byinto the he was possibleeven outside and no
changes beingchance could see what were made and af-theyhow

safety work-place hayloftfected the as a of a which he had never
entered.

assumptionOn questionthe of true of risk the wasdefendant
forced at position morning Augustthe trial to take the that on the of
2, plaintiff loft, haywhen the first entered the the was one foot below
the oftop plaintiff fell topthe chute where the the next day; that the
of perfectly obvious,the chute was and histhat head farmer then

danger.plaintiffwarned the of the obvious alreadyAs noted, the
by plaintifffacts completelytestified to werethe at withvariance

bythose on testimonyclaimed the the ofdefendant his head farmer.
For purposes of motion to verdict,his set aside the the defendant

accepts plaintiff’s testimonythe that four of haythe feet covered the
morning August argueschute on 2, that,the of and accepting the

testimony of oftophis witnesses that the the chute showed on Au-
gust 1, hay putthe of plaintiffcover must have been there while the
was working him,for and that no other conclusion can be reached.

jury testimonyThe were not circumscribed to the ofchoice made
by only heightthe defendant. hayThe witness to the of the on
August 1 farmer, nearlywas the thathead who said it was even with

top plaintiffthe of the chute when the went to work. sameThe
morning Augustwitness that on the of haytestified 2 the was within

a foot of oftop employeethe chute. topthe Another said that the
of athe chute then little.showed The defendant could not ask that
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2Auguston andas the situationjury his witnesses tothe disbelieve
August 1.onof to the situationof them a matterone as law asbelieve

days. reasonOneto bothhead farmer asThey could disbelieve the
inconsistency positionsof themight verybe thefor their disbelief

August enoughon 1workingplaintiff(1) that the waswhiletaken:
from below thechange a footto the levelhay put into the barnwas

(2)it; thatfeet aboveto more than fourtop of chute one ratherthe
1top” Augustthe on“nearly withwas altered from eventhe level

verya slow2, indicatingtop” Augusta foot of onto the“within
jury thatappeared to theprocess.” mightIt well have“covering

infarmer,memory of the headsomething wrong withwas thethere
entirely. Be-his evidencetheyof which would discardconsequence

ato warrantthey then no evidencelieving plaintiff,the would have
wastop plaintiffwhile theoffinding that the the chute was covered

working for the defendant.

Exceptions overruled.

All concurred.

Rockingham,
No. 3416.

1,June 1943.

Hubley.Mary v. J.E. Webster Bessie

by forMurchie, brief, plaintiff.&Murchie the

by brief,H. forSleeper,William the defendant.


