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plaintiff professionally qualified practicethe was into Czechoslo-
invakia, State,and hence in this the of a treatyabsence it was

illegal him practice there, illegalityfor to and lack legalutter or of
right legalnot full qualification. “legally quali-is within To be
fied,” under a fair of statute,construction the one must have at

practical rightleast a and in possessionsubstantive addition to the
professional attainment,of “legally”otherwise the word would be

surplusage. Equivalence of professional not enough.standards is
An rightbar of practiceinsurmountable the to in Czechoslovakia

plaintiffthe fromexisting, is barred a license here without success-
fully passing an No uponexamination. conditions which he may
practice there have been Anestablished. essential condition of
legality missing.without examination is

Certiorari denied.

All concurred.
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plaintiff.for the(by orally),Paul E. brief andNourie

I. forUpton orally),and Laurence Duncan DuncanRobert W. {Mr.
the defendants.

Augerpassengers, Daneault,J. and worked for thePage, The
& in and OdilonConcord,Maine Railroad Cloutier was theirBoston

villagein orAll of the lived near the of Sun-foreman. defendants
prior theyears passengersFor to the accident had trav-cook. five

work-daynearly every inand from work Odilon Cloutier’seled to
ofpurchasefound “contributions in theThe court that eithercar.

varyingthe ofgasoline made,”or otherwise also that “tenderwere
ofvoluntary sharingmost aamounts indicates that there existed at

understandingan of a theexpenses, and not business character that
pay transportation.”to theirpassengers were for

byfinding, up saying, “On the stateAfter this the court summed
probabilities thecourt cannot find that theof the evidence the favor

evenlyin at Theits contentions most are balanced.plaintiff but
im-ordinary position plaintiff hasplaintiff having assumed the of a
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uponposed proof, havingit of and notthe burden this burden been
is andpetition judgmentsustained the must be and dismissed is

unnecessaryordered for ...” Forthe defendants reasons to en-
large upon, ruling plaintiffthe erroneous. The didwas not waive

proofof onevidentiarythe rule of the burden was thethat defend-
procedural byand permittingants the defendants waived the rule

plaintiff exceptionorobjection forwardgothe without to and have
closing,the as a matter that made “little difference.” Travelers &c.

Company 393;N. 391, Maplewoodv. H. Caswell v.Greenough, 88
SpileneGarage, 241, Company, 326; Chesley84 N. v. N. H.255;H. 79

Wigmore (3dChesley, 229; Evidence, ed.), 2487,v. N. H. ss.37 2489.
parties notunderstandingThe of the at the trial was that the burden

of the &c.non-persuasion (Hartford Companyrisk of shifted v.
Lougee, 223), but that did matter222, opened89 N. H. it not who

evidentiaryand closed. rule is tolightlyThe not be invaded.
Raymond 93,v. N. H. 96.Company, 86

ruling proof erroneous,ofSince the as to the burden was the de-
every stage necessityof trial thefendants were met at the with of

proving by probabilities Augerthe andthe balance of that Daneault
They bynot for boundwere carried a consideration. were their

testimony Leclair,own on Harlow v. 82 N. H.this issue. 506.
beyondtestimony puts questionTheir Odilon Cloutier,it that the

assured, Auger practi-had and Daneault to and from workdriven
cally every day yearsofperiod precedingfor a five the accident.

signedAll the four their Augerdefendants denied statements that
paid transportationand rangingDaneault had for their sums from

fifty on average; theycents to a dollar a the theyweek testified that
never of any thing.had told the scrivener the suchstatements

signedDaneault someeven denied with vehemence that he ever his
statement, though handwriting satisfactorily provedhis was and
though one of later him signhis sons testified that he saw the
statement.

strongestthere wasWhile the evidence that Daneault told an
untruth, possibleit was for of tostill the trier fact find that he was
merely or of memory,mistaken unsound and also that the scrivener
of orthe statements lied was mistaken when to thehe swore facts in

having by defendants;statements as told tothe been him all the or
mighthe have found that the defendants did not know theywhat

signed. by possibleBut it is no means for escapethe defendants to
testimonytheir at the trial.

Auger paidThe andinsured testified that never him a.Daneault
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money. Auger and Daneaultforand that he askedcent, never
partthey paid any money. Adopting this of theirthat everdenied

finding coverage onlyenough a ofstories, would to warrantthat be
theory adopted Ohio,in that the word “considera-a as thaton such

money paid in within accordancepolicy,as the must betion” used
sharingfriends, a ofadvance, that, as betweenagreementan in so

by consideration. Beerpaying gasoline,for cannot beexpenses, as
Myers (2d.) 485.271; Corporation,v. 99 Fed.Beer,v. Oh. St.134

testimony asfirmly on their further toimpaledareThe defendants
gasoline forfreely boughtthat heDaneault testifiedcontributions.

“ oftenthey conveyed. I don’t remember howbeingwhile wereuse
stopped get gas;every to hethree or four weeks hebut [the insured]

stopped buy gas openedIalways but when he tobought gashis own
Later Daneaultpaid gas.”the fellow for theup the window and

by himpurchases paids for asperiodsthe betweenfixed Cloutier]
he, also,Auger testified that sometimestwo, three or four weeks.

paid gasoline.for the
judicial of Suncook from Con-take notice of the distanceWe can

gallon gasoline would be consumedcord, of fact that about one ofthe
a of one dollar a week. If Daneault andeach at cost at leastday,

gasoline they admitted, more,and noAuger paid only,for the as
sixtytransportation fiftyat a cost of or centsthey would have their

theyin that on the busperson pera while it was evidenceweek,
week,apay seventy-five cents or more.have had to eachwould

paid and is no evidence thatgasoline they for,Whatever there
any purchased somethingwas worthpaid trips,for on theseCloutier

transportation, byifin of own noto the insured the lessened cost his
imagine largera con-a dollar a one canmore than week. While

anthat, supportit was a consideration tothan sufficientsideration
coverage in in thiscarry.to The test of such casesagreement

large small,was or butjurisdiction is not whether the consideration
awas the consideration for contractthe amount contributedwhether

voluntary appliedrather than a contribution. The testcarriageof
sharinga of the ex-jurisdictions that as between friendsin some

meaningaof be within the ofpenses tripthe cannot consideration
altogether too narrow.policy isthe

interchange ordinary“no than an ofis that if there is moreIt true
findingthat “would not a of thehospitalities among friends,” sustain

v. 84any arrangement.” Chamberlin,Leeof business•existence
of185. It is true that where the incidents contribu-182,H. alsoN.

ofonly occasional, comparativelythe trier fact hasare few andtion
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arrangement.finding businessgo on for that is alittle to a there
may havecorrectly pointed out thatJudge has weBut Chestnut

insingle use,in as as thecarriagefor the case of a wellconsideration
supra.Myers Corporation,v.of habitual use.case

aof use overhowever, presentedhave a case habitualWhen, we
passen­advantage insured hiswith to the andlong period, mutual

inaccepted,altogethersituation Cloutier hasgers, the is different.
agas passengers regularity,considerablepurchase byof his withthe

it ahis own be a dollarlessening of the cost of travel. Whether
was, ita itweek, more,or less or is not decisive factor. Whatever
Mary­arrangement.aenough for a consideration forwas business

Company Martin, 346, would beland &c. v. 88 H. 349. ItN.
byif in representedit uncertain as thatsufficient were so amount

15. Thepromise Sargent,a fix it 87 N. H.up.”“to Blanchette v.
(2d),thought expressed Company Olson,in &c. v. 87 Fed.Ocean

payment profit465, nothing mileagethat of a definite or netshort
lawto insured can a consideration not thethe be is here.

fiftyfindingssubsidiaryOne of the was that the rather uncertain
by plaintiff haveper person,to a dollar a the tocents week claimed

agreement hirecontributed, negativedbeen the of an toexistence
transportation. uncertainty may tend-Comparative have some
ency in trier to businesssome cases to lead the of fact doubt the

transaction,of far from thatnegativingcharacter the but it is
arrangementThe make for thecharacter. insured could a business

private carriage Auger collectingof and without the fixedDaneault
publicinrequiredtariffs make the smallservice. Efe could amount

or in to than forfriendship,uncertain deference smaller he would
even,astrangers, arrangement.and still have business couldHe

accept youit time”seems, give“whatever want to me from time to
thereby travel,and to the extent that he his own ofreduced cost

meaningthat could amount a the of theto consideration within
policy.

innecessary expressedwas it that there be madeNor an contract
carriage. arrangementadvance of the first The bebusiness could

implied parties. singlefrom the of the Aconduct or occasional
might, dependingcontribution on circumstances,the afford some

impliedan agreement.basis for or notWhether the contribution
accepted reluctantly by may bearing.was the have a Reedinsured

Bloom,v. 15 Fed. Supp. implication600. The from contributions
by passengers period may completelythe a ofover two months be

by showingrebutted that the promised transportation,insured free
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thatleaving only implicationas the fair the one the contributions
CasualtyY­ N. Y. 590. Ofpurely voluntary. Co.,elin v. 265were
by jurisdictionsinwe here the rule somecourse are not troubled

against Gard­policies strongly'that are most construed the insurer.
Casualtyner v. Co. 285 Mich. 80.

by the defend-by a course of conductWe are confronted clear
written,on wasyears policyat before the reliedants for least four
passen-was that theyearsfor five before the accident. The course

purchaseingers contributed, found,as trial court “either thethe
requestedifcontributions, notgasolineof or otherwise.” The

throughout long pe-aby acceptedinsured,the were nevertheless
receivedleast evidence that' the insuredriod, and there is not the

toreluctance, promisedor that he everslightestthem with the
Thoughanycarry Auger and Daneault without contributions.

two,ofamount, thoughand at intervalssomewhat uncertain in
regularity them andwas at least such aboutweeks,three or four there

such, certainty would and did benefitdegreea of that the insured
arrange-men infer that thethem,from so that mustreasonable
and un-volunteering by passengersthewas not one of merement

something thatacquiescence by insured, but was insteadhappy the
carryundertaking by toimplied the insuredripenedhad into an

in consideration of theirdayon of the accidentpassengersthe the
contributions.

plaintiff coveragefor of the extrapaydid not theThe insured
Uponcarrying Auger and Daneault.imposed by regularlyrisks his

as usedany of the word “consideration”reasonable construction
fora considerationin their admitted contributions werepolicy,the

propor-fullwere less than thecarriage. If the contributionstheir
willing towastransportation and the insuredtional cost of their

aprice while he carried low-costcarry bargainfor ahis friends
that wouldwarrant a constructionpolicy itself does notpolicy, the

anypolicy, moreunder a low-costtransportationcover low-cost
Anytransportation.give coverage high-costtothan it would

place pre-aexisting wouldin circumstancessuch construction the
expense of in-transportation at theupon regular wild-catmium

premi-payment of suitableand without thedemnity companies,
giveto nocoverage meant, least,was atofums. The exclusion
regulartransportation in ahave suchpassengersto whobenefits

permitthough it does thehere, evenof conduct as we havecourse
nowoccasionally, whotaking out friendsprivilegeinsured the of

voluntary basis.buy purelyon agasolineand then
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havecoverageno shouldfinding that there wasrequest aforThe
granted.been

Judgment plaintiff.thefor

sit: the others concurred.Branch, J., did not

Merrimack,
No. 3399.1,June 1943.
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