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Strafford,
No. 3429.5,Oct. 1943.

Barry,v. alias John Bolton.State James A.

Beamis,Stephen Wheeler, Attorney-General, Jr.,and John F.M.
County (Mr. orally), for the State.Solicitor Wheeler

Hurley (by for the defendant.orally),John S. brief and

tended to establish theMarble, C. J. The State’s evidence
following facts:

May-paymaster the16, 1936,of the ofOn the Octoberafternoon
in and his assistant to a localbury Company Rochester wentShoe

$300in$10,000 andprocured approximatelyand billsbank there
factory oper-weekly payrollto of thecoins,in which settle thewith

in the com-they alighted from their automobile front ofatives. As
bills', bagthe other a(one carrying bag containinga theofficepany’s
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by men, whotwothey were confrontedcontaining coins),the
“drop bags.”thosethem toorderedbrandished revolvers and

firingafter sev-gunmen,theobeyed Thereupon,They this order.
werewaitinga sedan andshots, bags, jumped intograbbederal the

away.rapidlydriven
Jacobpass Onehowever, did not unnoticed.activity,thisAll

factory building, heardlocated in theproprietor of aGotz, restaurant
pursuedhis Hefugitives in car.after thethe and startedcommotion

sedan,ofmarks thecity the skidthroughthem the and followed
cross-country road, knowninto a“very noticeable,” outwhich were

re-unexpectedly progress washisroad,Falls whereas the Salmon
color, was stalled crosswiseby green in whichcoupé,a Fordtarded

gutter. driverresting in the Thehighway wheelsof the with its rear
as Catherinegirl,” identifiedcoupéof a laterthis was “red-headed

numberbore a Massachusettscoupé,The whichMacKinnon.
robberyfactory just thethe beforeplate, parkedhad near shoebeen

occurred.
theand his car aroundspeedGotz his steeredAfter had reduced

sedan, following its tire markspursuit of thecoupé, he continued his
Road, called. He had drivenout 16 to old Dover soover route the

up when he observed two menDover Road a short distancethe but
Suspecting thatpath cartway leading into the woods.entering a or

hurriedlysedan, drovethey escaped in the hewere the men who had
procured policeof a officer. Ac-to Dover there- the servicesand

point thehe returned to the wherecompanied by officer,this then
up pathThe thetwo men had the woods. officer walkedentered

Gotz stand-for in of the men remaineda short distance search while
ing at the side of the road.

scarifying thea had SalmonIn the meantime workman who been
coupégreen ditch,of thegrader pulledroad a had the outFalls with

dis-spot the two men hadand as Gotz stood there near the where
coming him. But soonappeared green coupéhe toward assaw the

and backcoupéas Gotz the about drovethe driver saw she turned
joined him once.officer,route Gotz to the who attoward 16. called
girl. They caughtthesprang gaveand toBoth into Gotz’s car chase

very shortly policeher the Dover station.her and took to
their assailantspaymasterthe his assistant testified thatBoth and

greencaps. In the back of theoveralls and worewere dressed in
and suittopcoats, hats,three twocoupé policethe threediscovered

girlthe sur-registration card, whichcoats. The motor vehicle
registered in thecoüpéthat the waspolice,rendered to the indicated
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Bolton, Street,name of John A. 15 Cambridge,Linnean Massachu-
setts.

A superintendent apartmentformer of an house at 15 Linnean
apartmentStreet testified that the defendant an July,leased there in

1936, under the name of Bolton and that he and his wife abandoned
apartmentthe in year, althoughsometime October of that the rent

fully paidhad been in advance. The witness also testified that nei-
ther the apartment,defendant nor his wife ever toreturned the and

building placedthat the owner of furniture, clothing,the their and
cooking in storage.utensils

onlyThe direct evidence which the State introduced to connect
testimonythe defendant with isthe crime contained in the of the

gradingworkman who was Salmon Fallsthe road. He testified sub-
stantially scarifying bigas follows: “While I was the road a black

Iup. road, gosedan came was in the of the and incenter order to
by me stop.the sedan had to come almost to a dead And a fellow

kept staringstuck his head out the window and at ifme as he was
mad I stopped something, kept staringbecause had the road or and I

they got by.at him until car,There were three men in the one man
in the front seat and in back.”two men the The witness then

unequivocallydeclared that the man who stared at him was the
defendant.

Commenting unreliabilityon testimony,the of this defendant’s
testifyingcounsel calls attention to the fact that the waswitness

years robberymore than six placeafter the had taken and that he
only glimpsehad had a brief of the man in the car.

deny byrobbery,defendant does not that a as defined sectionThe
chapter Laws, (see18 of of392 the Public was committed State v.

Iacavone, H. 207, 208),85 N. thatbut contends the State’s evidence
proof beyondis toinsufficient constitute a reasonable doubt that he

participanta unnecessary, however,was therein. It is to consider
merelythe it evidence,situation as existed at the close of the State’s

rely solely exceptionfor the diddefendant not elect to on his to the
proceededdenial of the motion but tothen made introduce evidence

Byin his own doing supplyingbehalf. so he took the chance of
Hinton, 75,in the State’s case. v. 84 N. H. 77.deficiencies State

wife, by defendant,The defendant’s the testified that shecalled
living Cambridgeand her husband were in in of1936under the name

andBolton that her husband had thatassumed name because some-
body “bothering”was at address;him their former that her husband

nights coupé,at a café in andBoston,worked that he owned a Ford
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(Catherinefriend Mac-coupéherself loaned that to ashe hadthat
Kinnon) 15.nighton the of October

night andat the café thatdeclared that her husband workedShe
pictureaforenoon, theythat attended motionall the nextslept

theymorning into aand that the next wentafternoon,thattheatre
newspaper with him.for her husband had acoffee, andrestaurant

insaid, peculiar and factpaper,”the she “and he looked“He read
I at thesaid, wrong?’I ‘What’s and lookedhe looked shocked.

Hampshirebig about this New busi-and there was a headlinepaper
exactly paperit was inI don’t what theness, and of course remember

wasmy that it his car thatwas in made husband thinkwhat itbut
upin here. . . .involved the businesswas

and Isaid, terrible,‘That’s here ampeculiar;looked he“He
in trouble andan and our car is involvedliving under assumed name

nothingI do it.’something nothing with,to knew abouthadin
said, go‘I out of town.’”And he have to

immediatelythey left town and never re-then thatShe testified
forCambridge apartment lived the next fewto their butturned

includingcities,names in variousyears under various assumed and
noYork, Springfield, and Worcester. There is evi-Hartford,New

engaged any legiti-inthe defendant wasduringthat that timedence
testify.The himself did notgainful occupation. defendantmate

to-day of anuniversally conceded that the fact accused’s“It is
conduct,name,a false related areflight, assumption. . . of and

guiltguilt,as and thus ofevidence of consciousness ofadmissible
276, p. Rand,v.Wig. (3d ed.),Ev. s. 111. See also Stateitself.”

216,H.N. 225.33
case, Kilcoyne,as v.presentIn trial of in the trial of Statethe the

432, identity,H. the issue was that of and it was notprincipal82 N.
evidentiary bearingthat fact on that issue should beessential each

beyond doubt. The evidence as a wholeestablished a reasonable
justifyto the verdict rendered.is sufficient

inpaymaster participatedthat one of the men whoThe testified
robbery thatthe the defendant. His assistant declaredresembled

sayanyone “definitelyhe didn’t see in the courtroom that he could
sayperson” up,him there waswas the who held and he “wouldn’t

him.anyone” Subjectthere to the defendant’s ex-who resembled
permitted byception, Presidingthe Justice then the State to show

acquaintedthe witness that with Catherine MacKinnon be-he was
robbery that her sincefore the and he had married sisteroccurred

affectingthat was the credi-occurrence. The evidence material as
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bility Twombly, 491, 492;of the v. N. H.witness. Watson 60
by permissibleH. wasNute,Bernier 77 N. 568. Its use the Statev.

Dow, 150, 151;in of Court. Dow v. 77 N. H.the discretion the trial
Roach, 189,State v. 82 N. H. 190.

already considered, to ver-Except as to matters the motion set the
presents merely properlyquestionsdict aside of fact determinable

by 360, 361;N. H.Presiding Goodman,the Justice. Damboise v. 86
Porter, 241,Larose v. 87 N. H. 246.

Exceptions overruled.

All concurred.
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