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bility Twombly, 491, 492;of the v. N. H.witness. Watson 60
by permissibleH. wasNute,Bernier 77 N. 568. Its use the Statev.

Dow, 150, 151;in of Court. Dow v. 77 N. H.the discretion the trial
Roach, 189,State v. 82 N. H. 190.

already considered, to ver-Except as to matters the motion set the
presents merely properlyquestionsdict aside of fact determinable

by 360, 361;N. H.Presiding Goodman,the Justice. Damboise v. 86
Porter, 241,Larose v. 87 N. H. 246.

Exceptions overruled.

All concurred.

Coos,
No. 3434.5,Oct. 1943.

Helen B. v. Antoine J. Dubreuil.Dubreuil
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(Messrs.RyanJ.and MatthewUpton,Robert W. John H. Sanders
Ryan the libelant.orally),Sanders and for

no brief.Jones, libelee,Fred A. for the furnished

sufficiency haveQuestionsPer the of the evidenceCuriam. of
anyfile or makeby the the libelee to a briefbeen waived failure of
thatwe satisfied ourselvessuggestion.manner of haveNevertheless

byamplythe were sustained thefindings objectedall material to
the trier oftestimony, provided conceded, be,as it must thatit be

may conflicting testimony credible,isthe fact ofdetermine which
maymay view, that he drawreport bythat he facts disclosed a and

thehearingas after witnessfeelingsinferences to human and motives
thirty-two com-testify. findingsThe specifictwo of theinstances,

difficulty discovering sup-plained of, anyin inwhich is leastthere
porting wholly immaterial to theevidence, concern facts that are

generalH.merits of the 66 N. In theLang Gage,case. v. 624.See
complaint givelibelee’s to the master refused to creditseems be that

sufficiencyto him and his toexceptions addressed thewitnesses. The
of the have if not waived.standing,evidence no even

21,The testimony nightof on the of OctoberMrs. Dubreuil that
1940, as herher husband her in such manner to bruiseassaulted

injure by shuttingbreast and arm a doorcyst,cause a also to herand
against armit, supported bywas The marks on the werewitnesses.

by cystseen as and ex-them; physiciansome of a to thetestified
pressed opinion by and that it re-the it the assaultthat was caused
quired treatmentsurgical findingswere of crueltreatment. There

cruelty condoned,on earlier if wereoccasions. Even this earlier
immediatelythat of leftfindably was;October 21 libelantnever the

Paille, 91separate.the Paille v.whollylibelee and has since lived
believingN. H. 249, amply justified in that252. wasThe master

up.charges trumpedthe of libelant’s weremisconduct
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stagepreliminary transfer, pointedof thecounsel,libelee’s at aThe
exceptionsof to the admission of evi-writingto in a numberout us

argued,or andThough they have not been briefed must bedence.
may appearin order that it thatwaived, them,we considertaken as

anyin fashion.disposednot of accidentalthis case has been
havingtestified to seen certainlibelee and four of his witnessesThe

storyRyan. The master found their to beof the libelant andactions
andstory probability,inherent was furtherThe lackedincredible.

testimony. involved,As to the incidentby considerablediscredited
uponcase, the libelee stood or fell the creditand as to the wholeeven

In this situation a widehimself and his witnesses.or discredit of
opened.cross-examination wasfield of

was one McGee. After theOne of the four witnesses mentioned
longand swore to a affidavitsignedMcGeefiled,divorce libel was

for in this and also inthat it was use casecaptionwhose indicated
against Ryan and Sheridan. Involved inby the libeleecivil cases

against Ryan was al-of the civil suits thedivorce case and onethe
Ryan,with and the affidavit inmisconduct of the libelantleged

concerningspecific incident which McGee testi-question covered a
hearing before the master.at the Theon direct examinationfied

concerningattorney properly to examine McGeeattemptedlibelant’s
by him about the incident. McGee seemedpriora statement made

mind was then directed to theknow was meant. Hisnot to what
deposition, and he was asked whether he rememberedtaking of his

depositionthe was taken.questionaffidavit in whenhaving seen the
deposition was taken in the civil suits. Theobjected that theIt was

overruled, since it made no difference in whatobjection properlywas
affidavit;had identified his it wasany,if the witnessproceeding,

concerning prior recognitionhis ofhisto refresh recollectionproper
(3d s. 761.Wig. ed.),Ev.the affidavit.

affidavit,finally, manner,in this identified his ownhavingMcGee
partthe affidavit in andasked, subject exception,to to readhe was

thepositionhim. libelant took the thatit meant to Thetell what
by others. The line ofstory by was one manufacturedtold McGee

proper.was thereforeexamination
Mrs.witness,anotherSimilarly properwas to cross-examineit

Aninby deposition taken the civil case.McGee, means of her
showing thatdepend uponfor successdoes notattempt to contradict

proceeding.incontradictory was made the samestatementthe
depends wholly upon the characterMateriality contradictionfor

uponconfronted,witness is notwith which theof the statement
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(3d ed.), s.Wig.statement. Ev.the time or occasion for the
1040.

attorneycross-examination, libelant’sthe libelee was underWhile
witness,a one Dion.productioncalled for the of the affidavit of third

itsattorney voluntarily produced copy, excepteda then toLibelee’s
propermarking purposeThe of its use wasfor identification. —to

preparationin ofconcerning allegedexamine the libelee his share the
affidavit.the

22Januarycopies Ryanof letters from to Mrs. Dubreuil onOffice
by Ryan. Loss of the23, 1941, producedand were and identified

proved. Theoriginal suggestedletters was and their destruction
They proofs anyas of factcopies were admitted. were not offered

notletters, only Ryanin but to enable to state that he wouldstated
dates had she been at his officewritten to the libelant on thosehave

TheJanuary 22, alleged byas the libelee and his four witnesses.on
only23rd,an in the letter of the intendedidentification of enclosure

proper.wassupport genuineness letter,the of theto
vogueintransgressadmitted did not the liberal rulesThe evidence

Carpenter 440,N. H.Carpenter,in for divorce. v. 78proceedings
137,N. H.455; Warner,v. 69 138.Warner

Exceptions overruled.

did sit.Branch, J., not

Merrimack,
No. 3424.2,Nov. 1943.

George Scribner,Everett Collector Taxesof

v.

A. S. Wikstrom.


