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agreed adjuster, possible,for If as seems hadupon.the amount the
authority damages, appearit notto admit the amount of the does

any checks,that the or whoagents of the defendants who drew
drawn, anyhad at time notice of the defense basedordered them the

any authority toadmission,on Mrs. Gove's later or had whatever
liability. circumstances, jury would not beadmit Under the the

liability.finding an admission ofwarranted in that there was

Motion denied.

Branch, J., did not sit: the others concurred.

Hillsborough,
No. 3438.2,Nov. 1943.

ReynoldsBenjamin A. v. Nashua.
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plaintiff.forIvory orally),Eaton and the(byC. brief

theLampron (by orally), for defendant.Edward J. brief and

of defendantof commissioners theJ. The board fireJohnston,
hydrants closerpublicof works installcity torequestedhad its board

in thatalready place,in orderLedge dumpStreet than thoseto the
effectively putand out.controlleddump mightat be morefires the

dump 1,800was someexisting the to thehydrantFrom distancethe
dumphose fires at the andcity preferred to use its old forfeet. The

pieces tookfifty-foot lengths. couplingThe of thesethis ofconsisted
requestcomply the of its firecityThe decided to withsome time.

hydrants, 446and to install two one feetundertookcommissioners
dump.existing 1,347and nearer thehydrant another feetfrom the

private corpora-aBy agreement Works,with Waterthe Pennichuck
dig andfurnishingtion in said the latter was to the trenchcity,water

pipe. used ashes andlay dumpto the The was forthe water works
city.by sanitary department of therefuse the trucks of thecollected

hydrants protec-as aThe these additional was warranted fireuse of
vicinity. of time wouldsavingtion in In addition to the therethe

pressureless from in the hose.be loss of friction
requestThe that the at the ofdiggingdefendant claims in trench

its commissioners of two additionalboard of fire for the installation
hydrants city dump controlled,so that at the be betterfires could

governmentalacting capacity.it was in a
dispute Hamp-inplaintiff principle,The does not settled Newthe

shire, corporation engaged governmentalin func-municipalthat a a
any negligence agentstion is liable for of its or servants. “Nonot

inprivate action, giving it,absence of a statute can be maintainedthe
byagainst city neglect duty imposed upon itpublica for the of a

performancefor of whichpublic,law the benefit of the and from the
Edgerlycorporation profit Concord,no v.advantage.”the receives or

62 N. 8,H. 19.
private propertyofWe not here concerned with the invasionare

ofrights 182,N. H. or the creation aConcord,as in Gilman v. 89
nuisance.

that andgenerally fightingIt is conceded the of fires elimination
duty.ordinarily Edgerly v.governmentalof the hazard is afire

supra; v. 81 H. 369.Concord, Manchester,Stevens N.
grounddistinguish presentThe seeks the case on theplaintiff to

Accord-city voluntarily question.that undertook the work inthe
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him, might requestiting to have the of the fire commission-refused
necessaryphrases variouslyHe this idea of a characteristic of aers.

duty imposed law; duty thatgovernmental byfunction: a a the
duty againstdid not a which itsmunicipality perform;to dissentseek

unavailing.would be
by its character andgovernmentalA is determinedfunction

voluntarymandatory is “Whether awhether it is or immaterial.
may publicmust it a function as amunicipality or whether exercise

would undeterminative ofgovernment,branch of the state seem
138,H.liability. Milan, 135, 139,in Gates v. 76 N.The discussion

pointlaw on in welldevelops presentthe state of the the reasoned
may it is now anexposition. accordinglyIt be declared that es-

voluntary performance aprinciple public,a oftablished that in
liability itmunicipalitya incurs no unlessgovernmental undertaking

imposed duty.anperformancealso be if werewould liable the
authority itmunicipality discretionarya vested inWhere exercises

function is noby perform governmental function,to thethe State a
byperformancethangeneral and interest if its theof state-wideless

Concord,by supra,State.” Gilman v.municipality were ordered the
N. 142.also, Berlin,Fournier v. 92 H.184. See

duty pres-in thebeing performedplaintiff arguesalso that theThe
because, profitwas for orgovernmental claims,not he itcase wasent

City Nashuaadvantageous of asadvantage. It of was to thecourse
hydrants to the occasionalgovernmental agencya to have fire nearer

quicklycould had more andsource of fires. of water beStreams
ingreater pressure. old hose could be continued use.with The

cityadvantages preventdo not work of the fromHowever these the
record thatbeing governmental. It cannot be ascertained from the

city;any savingin to thedigging of the would result netthe trench
function incould, that that would theprofitbut if it is not render

advantageousin orFighting mostquestion commercial. fires the
law does notway work Thedoes not make the commercial.efficient

liability. govern-Aefficiency by imposingorpunish economies
advantagesbyits character incidentalmental function does not lose

developed in the work.or economies
didby governmentthe notpaidfact that labor was federalThe
Berlin,Fournier v.nongovernmental inmake street construction

in does not rendersupra. municipality^the landIncrease value of
McQuillin,municipal corporation negligence.for 6the liable

Corporations ed.), s.Municipal (Rev. 2nd 2845.
liability upon a munici-receipt profit imposesof afrom workThe
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pal corporation receipt indi-negligencefor that suchto the extent
activitya ofenterprise.cates commercial Instances of this sort are

city wharfageworks, profit,water markets for wharves where is
charged. activity municipalityIn order the be consid-that the of

generallyered commercial there shouldgovernmental,rather than
“a particular specific Generally engagedbe and in thereturn. when

performance of in a from which it isservice the conduct of business
receiving particular municipalityand thespecific financial return

negligence employeesis held accountable of its asfor the default or
though private corporation.” McQuillin,it were an 6individual or
Municipal (Rev.Corporations ed.),2nd s. 2845.

The a shouldmotions for nonsuit and for a directed verdict have
granted.been

theJudgment for defendant.

All concurred.

Hillsborough,
No. 3413.7,Dec. 1943.

Barry,Amanda Adm’x v. David J. Adm’r &Larson, a.


