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duty required of the Courtjustice. judicial isof Noadministration
agent supervisionand of hisof a fiscalby Appointmentthe act.

tasks, tasks, plain-and these aspurely administrativeactivities are
out, anyno aid toclearly point render conceivablesotiffs’ counsel

judicial function.
receivership. “A receiverequivalent of ais the situation theNor

parties cause, appointed byto aperson between theis an indifferent
inproperty litigationor fundpreserveand theto receivethe court

to the Court thatlite, not seem reasonablewhen it doespendente
(4th ed.), s. 1. TheHigh,it.” Receiversparty should holdeither

areand extent of its duration mattersnecessity receivershipa thefor
820; Eastman v.Ib., 7, Bank,ss.of the Court.for the determination

no inquestion gives the Court choice421,H. 422. The act in58 N.
appoint agent. pro-Court to the Thematters. It directs thethese

years. At the end of thebe effective for twoof the act are tovisions
express approvaltheircounty are to orvoters of theyear thefirst

provisionsthe of thelegislaturethe extendhaving“ofdisapproval
reportedquestion” is to bevotingof on saidand “the result thelaw,”

ofLegislature 1945.to the
1943is unconstitutional.chapter 117of the Laws ofmy opinionIn

foregoing opinion.inJohnston, J., theconcurred
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(Mr. forWadleigh Langdell orally),& BoothBooth,Wyman, Starr,
M. Watkins.plaintiff Idathe

(Mr.Thorp & Branch BranchDavis & Carleton andMcLane,
Maker.orally), plaintifffor the

noplaintiff Watkins,John I. furnishedTobin,& for theDevine
brief.

(Mr. Greene,A. Arthur A. Jr.Phinney and Alvin Lucier&Sheehan
the defendants.orally), for

High-on the Daniel WebsterhappenedaccidentPage, J. The
evening 5,Septemberdark on the of 1940.afterway in Merrimack

Noyes drivingand was thedriving south,his carWatkins wasMr.
roadway composedThe was of two cementnorth.Holmes truck

Each vehicle waswide, with broad shoulders.lanes, each ten feet
forty-fivewithin miles an hour. The truckspeedat aproceeding

According Noyes,cars. to theby other north-boundprecededwas
brakes,hisimmediately down, appliedfront of him slowed heinone

lights ofleft, control;out of he saw the theand his truck swerved
late, happened.”“it was too the accident Whencar,Watkins but

himthat the vehicle next in front ofapplied his brakes he claimedhe
three hundred feet.was distant some

onlywas or twohowever, testified that the distance oneWatkins,
left, at a distance of one tolengths;car he saw the truck turnwhen

him, pass it,as if to the vehicle ahead of hetwo fromhundred feet
right passingonto in order to leave(Watkins) turned the shoulder

waskept coming,the truck on and there atruck,room for the but
with its leftcollision, the Watkins car restedcollision. After the

westerly edge pavement.of the All the otheronrear wheel the
in con-shoulder. The front end of the truck waswheels were on the

car, whose left front wheeltact with front of the Watkinsthe left
pavement. impactthefindablywas some six inches off the Since

feet, laterallyand foot and fiveWatkins car back ten oneforced the
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moment of the collision Wat-that at thewesterly, it could beinches
a foot of shoulder at most.was within thefront wheelkins’ left

beWatkins on the evidence couldthatnot now contendedIt is
mayhe not be so found. Theupon the recordnegligent, andfound

exception, that therejury, withoutcharged thePresiding Justice
enoughIt is that the Courtnegligence. clearof hisno evidencewas

unduly prejudiceddefendants wereto find that thenot boundwas
they byany more than would have beenvoluntary nonsuits,by the

involuntary Prejudicenonsuits. isformotionsgranting ofthe
many toCourt failed in so wordstheclaimed becausenevertheless

jurynonsuits did not meanthat thecharge, requested,as that.the
fault. If thewere free fromthat the defendantsnot findcould

ques-to told more than that themen, needed beas reasonablejurors,
dis-decide,was for them to after a fullfaultdefendants’tion of the

against them, enoughfor or it wasfindingofto the basisascussion
did, takingthat the of the nonsuitsthem, as heCourt to tellfor the

Ingallsbearing the four actions submitted. v.onaswas.immaterial
point,is not inby defendants,the be-397,H. citedRailroad, 83 N.

grantingthe of the nonsuits.exceptions tothey have nocause
granted ona should have beenargue that nonsuitThe defendants

inabilityof accident was the of thethetheory that the causethe
inability anbeingthis due to unknowntruck,control thedriver to

bearing frontbreaking of a roller in the left wheeland unforeseeable
bearing broken,that wasjury believed the everIf thetruck.of the

result,that the break was the notreasonably themight believethey
reasonably thatThey could as believe thecause, of the accident.

steering apparatus.into some defect thewas dueswerving of the car
testimonymechanic’s thatto believe the henot boundjury wasThe

morning perfectthat in condition.steering apparatusthelefthad
ofexcepted to the denial their motions to strikedefendantsThe

by witnesses in the casessubmittedall evidencefrom the record
In the course of the discussion of theI. Watkins.against John

stated that he had in mind no evi-Presiding Justicemotions, the
cases mentioned. Counsel for the defend-to the twopeculiardence

theyany claimed to of thatpoint out evidence bethendid notants
exhibit, theynor have since. That exhibitsingle-except anature

by I. uponcounsel for John Watkinswhen offeredintroducedwas
Joyal putnamed who was ona witness theofcross-examination

sayIt is not correct to thatfor Ida M. Watkins.by counselstand
must be deemed to have cross-examinedI. Watkinsfor Johncounsel

solely. andv. Watkins Counsel hiscase of WatkinsJoyal in the
in the case of John I. v.interested Watkinsequallywereclient
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against Noyes. Joyal’splaintiffin of the sameand the caseHolmes
in cases as in theas thosetestimony were relevantand the exhibit

others.
any ground.was admissible onthe exhibit notarguedIt thatis

investigated the accident andofficer whoJoyal policea statewas
bythe brake marks left thelength and course ofas to thetestified

fifty-five longfeet and “curvedthey weretruck. He said that
by defendants,the counsel for theOnslightly.” cross-examination

at re-Joyal his notes Counselthat had left home.appearedit
midday recess, and he promisedthem thebringhim to afterquested

for contin-the defendantspriordo But to the recess counselto so.
Joyal to his notes. Counselwithout referenceued to cross-examine

say fifty-fivethat it was feetand himthe witness madeconfused
Onpointthe of contact.of the marks tobeginningfrom brakethe

twenty long, had to admit thatfeet hetheorythe that the truck was
(Itlong.feet was laterthirty-fiveat mostthe brake marks were

long.)feet defend-twenty-fivetruck Thethat the wasestablished
fifty-five in athe to feetin to have referenceants then tried vain

prop-from the record. Thehypothetical question stricken Court
fully.developedhad moreerly to until the situationdo sorefused

gettoalso, the for the defendants triedrecess, counselBefore
marks, curving slightly,of wentJoyal say that the insteadto brake

highway in theline of theparallelfor with the middlesome distance
westerly To ac-into the lane.easterly lane, abruptlycrossedthen

pro-Joyalof in the criminalcomplish purpose testimonythis he used
Joyal protested that theceedings out of this accident.growing

testimony for defend-to was not accurate. Counsel thereferred
onargument us,in before drewants, as was asserted and not denied

asindicating abrupt.the blackboard a chalk the curve
originalthe for therecess,After the counsel for defendants called

bythem, furtherwitness,notes of the obtained and cross-examined
acci-diagramwas a of scene of theAmongtheir use. the notes the

Itmorning.dent, contemporaneously, or at latest the nextmade
upondiagramwas this that was admitted as an exhibit reexamina-

objections exceptions.tion TheJoyal,of over the defendants’ and
diagram perfect that marks meas-with clearness the brakeindicates

head)fifty-five (not thattruck,ured to the rear the of the andfeet
nearlythey theyslightly, abruptly;were curved not indeed were

intoIn the the muddledstraight. wayview of witness had been
andtestimony the of the markslengthcontradiction of his own as to

it thatgraphic chalk, highly properthe distortion of in the wasthem
jury graphicthe on thecontemporaneousshould see data which
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testimony.witness truth,based his In the search for the it was at
discretionaryleast for the Court to admit the exhibit as showing the

meaning uponof the notes which cross-examination had been based.
(3dWig. ed.), Compare Ordway3 Ev. ss. 763-765. v. Haynes, 50

159, 164, 165; McCarthy Railroad,N. H. v. 149,92 N. H. 152.
itargue prejudicialThe defendants that was error to introduce

expectancy life,evidence of Mrs. Watkins’ of since there was no
expectancyevidence that her had been reduced. That maytest

properly applied case,be in a death where the ofessence the matter
is expectancythat the of life has been shortened. But in this case

was aexpectancythe of life relevant for different reason. There was
permanent injuriesthat Mrs. Watkins hadevidence certain from

long maywhich must as as live. wasshe suffer she She entitled to
damages part by probablean award of measured in lengthher of

“injectinglife. It is claimed that the element of death . . . must
prejudicial.” why. jurycannothave been We see The knew that

knowledgeMrs. must die at some time. Their prob-Watkins of the
ably appointed harmmoment could not the defendants. Instead of
being solely knowledge, jurorsto their common theleft were left

about,guess learning accuracywith less to with relative what aver-
L’EsperanceInage experience Sherburne, 103,is. v. 85 N. H. 110,

113, such tables were held inadmissible when there was no sufficient
injury.permanentevidence of

Exception testimonywas taken to the of Miss concerningMaker
Kazanjian, plastic surgeon Boston,visit to Dr. a of whoher did not

testify. examination Miss MakerOn direct testified without ob-
Kazanjianjection bythat visited Dr. and wasshe advised him to

foroperationhave an undescribed on her nose which his fee would be
by counsel,$300. On cross-examination defendants’ she answered

Kazanjian youDid Dr.question,.“in the affirmative the advise to
surgery up yourto conditionhave this nasal clear the of nose as to

appearance organically?” redirect, per-and On Miss Maker was
something of themitted to relate more interview. Asked whether

guaranteed results, replied negative, subjectshe in thethe doctor to
by correctlytrialexceptions the defendants. The Justice ruled that

hearsayopened up sufficientlyhad the field of forthe defendants her
testify concerning operationthe doctor’s advice about an toto

up” objection urgedThe now is that“clear the condition. the
prejudicialquestion hearsay;'admission of the and answer involved

urge theythat if had been to cross-the defendants’ counsel able
doctor, they might possibly have elicited matter fromexamine the

completeof athey argue probability Havingwhich could the cure.
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a“surgery up the condition” ashearsay to clearaboutfirst elicited
complainthey positionin no tovery argument,that areforbasis

on ground.them thatwas admitted to meethearsayfurtherthat
question, “Obviouslysaid no doc-objectingin to thecounsel,When

abilityhisground from undergive guarantee,”a he cut thetor would
effectively enough.probableto cureclaim

concerning testimonyarguments theexcepted todefendantsThe
thatby The mechanic testifiedHolmes.employedof the mechanic

bearing from frontthe the leftaccident removed rollerthe heafter
chippedbroken, cupand theone,truck rollerof the and foundwheel

this wasopinionhis thatHe stated as definitearound. thenall
bearing disappearedhad be-of accident.” Thefirst cause the“the

theit On cross-examinationtrial, produced.so was notthefore
outproceedings growingasked at the criminalwitness was whether
thethe broken roller wasaccident he had asked whetherof this been

answered, I don’taccident, “No,and hadcause ofprobable the
accident,of the theif have been the causeso, because it wouldthink

Theup.”all witness deniedrolls would have been chewedother
following colloquy oc-having made such an answer. Then the

transcript,of the Iagree your copyinyou“Mr. Davis: Willcurred:
absolutely you agreeDo to that?testimony correct?read thehave

I think so.”Mr. Sheehan:
agreementasmight understood anbyThat admission counsel be

correctly transcript testimonyofDavis had a thethat Mr. read from
toanythingIf less he failedgiven by the witness. counsel meant

that was theargumentit. Then to avoid suchexpress was the time
Icorrectly, but do not admitby saying clearly, “You have readcase

provedit has notstatement,witness that and beenthat the made
did.”that he

Miss bothIn their counsel for Watkins and Makerarguments,
that for the hadargued, subject exception,to counsel defendants

in theby appearedadmitted that the denied the witnessstatement
juryof what hadtranscript. That was an accurate statement the

urge properlythat beheard. The defendants now that all could
correctlythat Mr. Davisargued was it was admitted that read

saying,words in the can difference betweentranscript. We see no
transcript correctly,” saying,the“You have read the words in and

you transcript.” juryIf“The words are in the the werehave read
precisely expressed, wasleft to infer more than the words it because

shapefor the left in such thatcounsel defendants had the record
they could make the inference.

exceptions arguments steering apparatusthat aThe to defective
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theory juryof are based on the that thewas the cause the accident
testimony putto the of the mechanic that he thewas bound believe

morning day ofsteering gear perfectinto condition on the of the the
they testimony,could thatcontrary,On the disbelieveaccident.

would and corrected theand believe that due care have discovered
bynothing exceptionstake their to thecondition. The defendants

as that was nocharge, requested,Court’s failure to there evidence
ought to have known that was athat the defendants knew or there

They negli-foundrequiringin the truck attention. could bedefect
not.knowingin it.gent

subject exception,to thatargued,for Ida M. WatkinsCounsel
welding bones,that was a of twoDr. LeBlanc testified “there those

you x-rayin this that twopointedand he out to these bones were
together inability. . . this to rotate the arm is due to awelded

testified,in withinvolvement.” The doctor fact reference tobone
X-ray “pretty extended,”of Mrs. Watkins’ arm well that itthe

coming together,“comingshowed the two bones down and which
arm.”impair degreewill to some the rotation of the He further

presentthan at . . .that the rotation will never be bettertestified
X-rayper representscent of The the two bonesabout 85 normal.

argument sup-apparently interferingas with each other. The was
testimony byby spite surgeonin of anotherported evidence,the

contrary.tomightwhich be understood the
yourequested instruction,an “If find that JohnThe defendants

throughNoyes compelled any emergencywas to act in created no
your forown,fault of his then verdict shall be the defendants even

might prevented acci-though some other course of action have the
alleged respectNo is with to the correctness ofdent.” fault now

instructioncharge given by Court, exceptthe that no summarizedthe
liability only openif action togivenwas that there could be no the

relywas on Karda-the driver instinctive action. The defendants
Koford, 444, havingsinski 88 N. H. without called to the trialv. but

case, thoughtas was in that the ofinstinctiveattention,Court’s done
everything thatcharge given in substance covered wasaction. The

requested.
by verdicts aside on thequestionsThe raised the motion to set the

by arguefailure to brief or them.groundscommon have been waived

Judgments on the verdicts.

not sit: the others concurred.Johnson, JJ.,Branch and did


