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point intersection,of to approaching right,the vehicles from his
provided arriving pointthat such are at ofvehicles the intersection

approximately findingat the same instant.” A that the defendant
at was, therefore, clearlywas fault sustainable.

plaintiff contributory neg-that guiltyDefendant’s claim the was of
ligence largely upon Fitzpatrick’s testimony that motor-is based the
cycle speed perat a hour.entered the intersection of 60 miles

testimony uponof indi-Other the same witness cross-examination
motorcycle approximatelycated that the traveled the same distance

discovery bycar, witness, collision,as the after its the before the
they proceedingwhich that atwould indicate were about the same

speed. Obviously jury acceptnot to ofthe was bound the estimate
(R. L., 384,- 13),the s.defendant’s driver. Under the statute c.

places proving contributory negligence uponwhich ofthe burden
defendant, plaintiff anyif of a ofthe the conduct “admits reasonable
nonculpable explanation, questionand of his forthe due care is the

jury.” Railroad, 73, 78; Hussey Railroad,Jones v. 83 N. H. v. 82
236,N. H. of240. Both the issue the defendant’s fault and that of

contributory negligence properlythe todecedent’s were submitted
jury.the

Judgment on the verdict.

All concurred.

Hillsborough,
No. 3439.7,Dec. 1943.

BertState v. Bassett.
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Broderick,Attorney-General, and J. VincentWheeler,M.Stephen
(Mr. orally), for the State.County WheelerSolicitor

orally), for the defendant.Tobey, (byJr. brief andCharles W.

EdithyearsA death of her motherMarble, C. after theJ. few
andyears age,of left her father’s home wentBlanchard, then twelve

who wife of de-aunt,in home of her is the theDeering to live theto
onBassett, aunt, testified thatAt the trial Mrs. thefendant.

attorney’sto an officeto7, she went with her nieceSeptember 1940,
adoption guardianshipand andattorney concerningconsult the

gothat “didn’t want to backEdith stated shethat on that occasion
keep her” but would let herto father because he wouldn’ther

gavethat forher,”“have and the reason she notbrother and his wife
Raymond “slept with her.”wanting goto was because Thisthere

and in contradiction of Edithtestimony was offered received
making anypreviouslyhad denied such statement.Blanchard, who

presentedcounsel ahearingAt the on the motion defendant’s
that hadof Edith Blanchard to the effect she beensworn statement

by charges againstto make the defendant andtold her father the
in form ofcharges were false. This statement was thethat these

counsel, simpleaquestions by to which affirmative answerasked
produced hearingat agiven. The State the counter affidavitwas
in that hadin substance what she said at thewhich Edith declared

changed storyhad her because her aunttrial was and that shetrue
bothering thoughther and ifand counsel were she shedefendant’s

story they her alone.changedid her would leave
at hearingmentioned testified theNone of the affiants hereafter
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hearingat thatstated the thecounselthe motion. Defendant’son
testify persons who would be able towerewho wouldonly persons

properin ahad obtainedaffidavits beenor not thestate whether
generallyin a motion of this kind ismoving party“Themanner.

trial Court the best evidence obtainablepresent to therequired to
Long,v. 90 N.of the motion.” State H.allegationssupportin of the

denyPresiding did not theThe Justiceand cases cited.103, 107,
notthat the best evidence had beenhowever, groundon themotion,

produced.
allegedin to the torulings relation evidencefindings andCertain

are as follows:newly discoveredhave been
complainingthat wit-states thepsychologistof a“An affidavit

intelligence, onlyborder-line twoBlanchard, was ofness, Edith
deficiency.moron level of This lack offrom thepoints removed

young girl apparentwas at thepart of theintelligence on thenormal
and to onjury, who saw listened her theandtrial to both Court

respondent affidavit,himself. Thisthey did to thestand, aswitness
credibility of the witness.only to thecourse, relatesof

newlythat are said to contain discoveredaffidavits“Three of the
together. That of Irene McAllistermay be consideredevidence

saying that Uncle BertBlanchard asquoted Edith [the defendant]
that father had threatened hergood her,to but heralways beenhad

affidavit ofgo against Uncle Bert. Thelicking if didn’twith a she
to sexual intercourseBlanchard, brother,a confessesR.Raymond

hearsay that father had had similartheEdith, reportsandwith
saying thatquotes Edith asNormandinThat of Alicerelations.

relations with her.improperhadbrother hadthe
cumulative or im-affidavits is eitherin these three“The evidence

agroundit is not for new trial.only. eventIn eitherpeaching
H. 215.”73 N.Danforth,v.State

“Allconclusion, it be noted that theshouldto thisWith reference
upon nogoes pointto a which evi-that whichagree evidencecases

trial is not cumulative.” Watkinsat the formerwas adduceddence
true, as the defendant con-476, 477. It isRailroad, N. H. 468,v. 80

thatno the Blanchardthere was evidencetends, that at the trial
bring“conspired to about the convic-any its membersfamily or of

argu-although in hisdefendant’s counselman,”antion of innocent
jurors draw that from theurged the to inferencejuryto thement

only direct,The affirmative evidencetestimony of Bassett.Mrs.
of Edith Blanchard whichthe statementon that issue isnow offered

present counsel calls atten-The defendant’srepudiated.she later
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which,at the trialundisputed facts shownhowever,tion, to certain
bearing on the issue.argues, significantahavehe

Blanchard,1940, father,Edith’s came toJohnSeptember 11,On
away. On or about 14Novemberand took EdithBassett homethe

RaymondEdith was at Blan-thatBassett, having learnedMrs.
steps societyto have the welfareHillsborough, tookshack inchard’s

police15 a officerOn November calledinvestigate conditions there.
Raymond Blanchard’sfrom wifeshack and there receivedtheat

byof Edith theallegedthe abuse defendant.concerninginformation
learn that thejurya would Blanchardssuggests that newCounsel

at upontheinvestigated conditions shackknew, police“when the
that a medicalwife,Bassett’s examinationcomplaint of Bertthe

sexually abused;had beenEdith Blanchard thatwould show that
fact, guiltyinwere, andRaymondand Blanchard wouldJohn

theyand thatby police; thereforenaturally questionedbe the ahad
making chargesfalse againstintoto coerce Edithtwo-fold motive

vengeance againstself-protection, and a the womanBassett:Bert
investigation.”led to thecomplaintshad made whichthewho

recites declarations byIrene McAllister madeThe affidavit of
thatof her denial shein contradiction had beenEdith Blanchard

againstinto themaking the accusations defendant.coerced These
affirmative evidence ondo not constitute the issue indeclarations

the toprosecution, person injury“In a criminal whosequestion.
party,in no a and hislegalcrime was is sensethe done statements

by wayexcept, course,of ofreceivable,not self-contradictionare as
1076, pp. 113, 114.(3d ed.),4 Ev. s.Wig.a witness.”

inpartynot aalthough legalBlanchard was the sense,But Edith
State; theprincipalwas the witness for the defendantshe could not

testimony, partand the ofbeen without herhave convicted her testi-
thatmony now her statement the defendant hadassailed is sexual
quiteis different fromwith The situation that con-relations her.

215,Danforth, 221,in N. H. where the impeachingState v. 73sidered
“ifwhich, proved,alleged facts would notrelated to estab-evidence

The affidavitguilty.” questionthat the was not inlish defendant
portion uponthe evidenceto “the of which the con-relates essential

Bussey State,v. 69 Ark. 545,of the rests.” 547.viction defendant
byon raised the motion.It is material evidence the issue

questions usuallyin motions for new trialsThe of fact involved are
Judge.trialjurisdictionto within of the State Long,held be the v.

PresidingThe103, expresslyH. and cases cited. Justice107,90 N.
grounds,not on technicalthat motion is denied thatstates the the
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defendant, hand, protectionon the other “is toentitled whatever the
him,law affords whether technical or not,” but that a new trial

theory“cannot, course, upon mightof be ordered the that it result
acquittal.”in an

implied findingThis seemto anwould constitute that the evidence
satisfy Presidinginsufficient to auponis the Justice that new trial

probable. implied findinga result is How fardifferent this is based
interpretation Danforth,on an incorrect of the in v.decision State
appear. mayitsupra, based,does not Since have sobeen the order

denying alreadymotion Moreover, sug-the must be set aside. as
gested, cannot, generala motion of kind a rule,this as be satisfactor-
ily determined on the mere affidavits of the witnesses. The circum-

toappear procedure adopted Long,stances call for the in State v.
supra. presentedThe available witnesses should be to the trial

If, witnesses,hearingfor on PresidingCourt examination. the the
probablyJustice finds that on trial aanother different verdict will

rendered, granted. contrary findingbe a new trial should If abe is
made, exceptionand no thereto is transferred for ofthe consideration

Court,this the motion should be denied.

Case remanded.

Johnston, J., did not sit: the others concurred.

Hillsborough,
3440.No.7,Dec. 1943.
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