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financing it.” trial Court hasinstance, purposefor of Thefor the
no fraud in fact.that there wasfound

title,right accompanies legalto the but“Prima facie the vote
pledgordivided, equity exists,and an as betweenthe title iswhen

present case,que trust, or,and as in thepledgee, trustee cestuiand
payment,with title untilvendor and a vendee a inchoatebetween

right subject agreement parties.to is to the of the Thisthe vote
Patterson,rule ... of the common law.” Commonwealthv.is the

476,Pa.158 494.
complainCertainly party assentingto the so cannotthe contract

Chapman Bates, Eq. 658;to v. 61 N. J.rightof the loss of the vote.
Fletcher, Corporations, s. 2066. no restraint5 There is unreasonable

mayon of the stock where the stock still be transferredalienation
although possibly voting rightsattractive of a ofless because waiver

agreementmade in anfor a definite time Smith v.otherwise valid.
Company, acquired115 Cal. 584. The trustee the stockdefendant

question subject knowledge agreementin to and with full of the of
April 7, 1933, greater rights respectand no with thereto thanhas
Stanley joinedcorporationO. Holden. The defendant has with the

agreement proper.in the thatplaintiff position the is
agreement reasonablyA stockholders’ intended to be beneficial

corporation injurious contemplatedto a and to no one for thesave
contracting partiesdetriment to the is valid. ofViolation the

present agreement by irreparablethe trustee woulddefendant cause
plaintifftoinjury adequate remedythe and he is without at law.

discharged.Case

All concurred.

Hillsborough,
No. 3459.1,Feb. 1944.

Leonard,Thomas J. Ex’r Delia Stanton, Ap’t.v.
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brief,Doyle (John E. Allen on theand RobertJ.Thomas J. Leonard
appellee.fororally),Mr. Leonard the

appellant.Leahy (Mr. orally),Guertin for the&Wason, Guertin

The8,on November 1941.J. The testator diedMarble, C.
only His will is datedhis heirs.and James J. Nash areappellant

Leonard,by J.on that date Thomas26, 1940, and was drawnJune
There were threewho is named therein as executor.attorney,an

Mr. Leonard.will, one of whom wasof thewitnesses to the execution
rest,“All residuewill as follows: theparagraphlast of the readsThe

Ireal, personal mixed,ormy property, whetherofand remainder
my son James J.in ofJ. Leonard trust for the benefitgive to Thomas

weeklyNash a sumpayshall to said James J.Said TrusteeNash.
judgment ofthe soleweekly dependsum shall onmoney. Saidof

Leonard, Trustee.”Thomas J.
bydictated Mr.that the will wastestimony undisputedisThe

theand thatpresencein testator’ssecretaryto his theLeonard
every-said thattypedit had been andread the will aftertestator

right.”“allthing was
the willMr. Leonard exhibitedday of the testator’s funeralOn the

attorney.brother-in-law, a Massachusettsappellant and herto the
the estateof residue ofwhat would “become theinquiryan as toTo

go toreplied that it woulddeath,” Mr. LeonardJames Nash’safter
athat this wasappellant contendCounsel for theappellant.the

hadif the testatorarguelaw and thatstatement of thequestionable
322,H. whenClyde 78 N.Lake,rule of v.informed that thebeen

appellant of thedepriveto thewill, might operateapplied to the
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hands, he not havein the wouldright to the left trustee’sresidue
conduct wassigned instrument; that, although Mr. Leonard’sthe

applicablelawconsciously fraudulent, his failure to ascertain thenot
to therewith amounted toacquaintto and his clientthe situation

law, attorney, office,an of his holds himselfbyin since virtuefraud
drafting in-knowledge ability in the ofhaving specialout “as and

struments.”
anyargument misrep-is thatOf the obvious answer to thiscourse

as to theresentation be material must have been such induceto
he notdisposal propertyto make some of his that wouldtestator

(Knox 66,Perkins, 69),v. 86 N. H. and therehave madeotherwise
nothing in to Mr. Leonard’sis the evidence which tends contradict

requested himpreciselythat did what the testator to doassertion he
prove disposition propertyto that a of theor which tends different

fully ofhave made if the testator had been informedwould been
Clyde v. Lake.the indecision

the ex-thoughwill not invalid even testator hadBut the would be
appellant toplained to Mr. that he the have theLeonard desired

Mr.the trust fund after his son’s death and Leonard hadresidue of
questiongoodhim in faith that in would ac-assured the instrument

view, ifaccording prevailingto thecomplish purpose; for,that the
will,approved of his it istestator knew and the contents immaterial

legal languageof used that he actedthat mistook the effect the orhe
provided that advice “wasupon counsel,mistaken ofthe advice

Phariss,it Elamgiven in an honest belief that was sound.” v. 289
effect, Will,To In re Gluckman’s 87 N.209, 217. like see J.Mo.

Eq. 638, 643, 644.
byageneral drawing uphas in willThe rule been thus stated: “If

testator, draughtsman,of the reason orthe instructions the without
ofspecial directions, good faith,but in introduces words the effect

the isintelligently appreciatewhich the testator does not when will
theyhim, partto the the rule iswill;read over must stand as of the

if andexplained,the testator asks have theirsame even to them
good faith, Jarman,1is, misrepresentedeffect in to him.” Wills

(7th ed.) L.Elstone,34. In the case of Collins v. R. Prob.[1893]
4, 5, conveyit is said that a to1, engagesDiv. where testator another

meaning person (withouthis languagein technical that otherand
“interposition fraud”)of in so doing,the makes a mistake mis-“the

employedis the as if had that technicaltake same the testator lan-
guage Morrell, 68, 70, 71;himself.” See Morrell v. Prob. Div.7

Hadlyme, Mahoney254, 265;Comstockv. Conn. v. Grainger,8 283
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Mass. 189, 191; Page, (3d ed.), 165;Wills s. Rood, Wills, 165; Wig.s.
(3dEv. ed.), 2421; Warren,s. “Fraud, Influence,Undue and Mistake

Wills,”in 41 Harv. Law 309,Rev. also, Bennett,330. See Jones v.
78 224;N. H. Weed,White v. 87 N. 153, 155, 156;H. Morrison v.
Johnson, 219,92 N. H. 221.

There is here no evidence that Mr. Leonard did not act in absolute
good faith.

Nor is bythe will invalid reason of the fact that Mr. wasLeonard
one of subscribingthe witnesses. The executor in a will is anamed
competent attesting witness. Harriman, 25;Stewart v. 56 N. H.
Hodgman Kittredge,v. 254, 255;N. H. Cochran Brown,67 v. 76
N. H. 9. And isthe same true of one is awho named therein as

“A acquirestrustee. anytrustee no beneficial and ifinterest com-
paid him, theymissions are to be to given compensationare as for

by byservices and are fixed law or the order of the court. For these
itreasons, by weightis held authority,the of that a is a com-trustee

petent attesting witness to a will in which a devise is made to him in
(3trust for Page, ed.),others.” Wills s. 327.

Exception overruled.

All concurred.

Hillsborough,
No. 3460.1,Feb. 1944.
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