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testimony, jury angerthe could find that fit of caused substan-her
Theytially dutycomplete thoughtlessness plaintiff.of her to the

offairlycould lackconclude, upon facts,all the that the defendant’s
negligence,great approachcare was so as to the line of extreme

rather than simplethat of inadvertence.

Judgment on the verdict.

Branch, J., did not sit: the others concurred.
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Varney plaintiff.for theVarney (Mr. orally),&Bewail

(Mr. Calderwoodand Walter A. Calderwood& BurnsHughes
orally), for the defendant.

a and a directedmotions for nonsuitBranch, J. Defendant’s
jury upontoThe case was sentproperly denied. thewereverdict

byviolatedstatutes had beenplaintiffof that threethe claims the
relating tostatute; 2, the statute theparking1, thethe defendant:

highway; 3,parkedis on the statutea truckof flares when theuse
equipped with reflectors.to berequiring trucks

justified apointat the evidencesaytoIt sufficient this thatis
compliednotof flares wasregarding usethat the statute thefinding

“Every bus, ortruck, tractoras follows:statute readsThewith.
exceptcities,orlighted of townsarea whenoperated thewhen outside

burning light oroil flare onemomentarily, placemust onestopping
infeet the rear ofand one hundredin front anotherhundred feet

by119, s 28. No claim was madeL.,R. c thevehicle.”such
placein and ofwere use at the time theflaresthat suchdefendant

contrary of truck testified asthe thatthe driver theaccident. On
andlighted lighta red or fusee carriedhis truck hestoppedsoon as he

poleand it in a beside the roadone feet stuckit back about hundred
byIt was claimedground.the thefrom defendantabout nine feet

by light payingwithout attention to it.ran thisplaintiffthat the
burning lightof an “oil or flare” anduserequires theThe statute

something maywhich the driverof elsethe usedoes not authorize
statute notis clear that the wasjust good. It thereforeconsider as
noncompliancethispresent instance. Whethercomplied with in the

juryor not was forin the accident the to deter-a causal factorwas
questiona of factit was whether the fuseeUpon evidencemine. the

time and in mannerby at the the claimed. Itwas used driverthe
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juryquestion lighta of for the awas also fact whether red installed
telephone polea above the of the roadon nine feet surface was as

in wouldburningas an oil flare located road itselfeffective the have
approaching presencewarn of ofto travelers the truck.been the

burningof a fusee an oilquestion the use of flarewhether insteadThe
jury.properlywas for thewas causal

thatargument plaintiff guiltyof was ofThe the defendant the
contributory negligence adopted.a of Itas matter cannot belaw

principally upon that of thethe claim the real cause accidentrests
plaintiff’s itcondition of the brakes and that con-was defectivethe

plaintiff comply with theappeared the failed to statutethatclusively
“every vehicle, uponmotor or drivenrequires operatedthatwhich

provided adequate goodwith inways state,of be brakesthis shallthe
such at allorder and sufficient to control vehicle times whenworking

in L., 119,is R. c. s. 4.the said vehicle use.”
argument as to the efficient cause of the accident receivesThis

evidence, plaintiff’ssupport from but we thatstrong the do not think
conclusively merely byof the show-violation statute is established

of at ofing that his brakes were out order the time the accident.
passedplaintiff inspection uponhis cartestified stateThe that the

upon31, 1941, and the accident December 22.October occurred
further that so far knew on the ofplaintiff testified as he dateThe

properin andworkinghis were condition thatthe accident brakes
stop at a tolljust bridgethe he had occasion tobefore accident had

operated properly. think thatbrakes We statutewhere his the
oughtproof of the that the driver of a knows or torequires fact car
chargedcondition of his brakes can beknow the defective before he

law,of violation of theas a matter statute.with
aside, however,must set because of the Court’sThe verdict be

jury illegal parkingwithdraw the the of andrefusal to from issues
of the reflectors. The driver of truckthe condition defendant’s the
just point collision,thethat before he reached of as he wastestified

speed, all tractorshifting lightsfrom third to fourth the on andthe
appearedsubsequentlyout. It thistrailer went failure ofthat

blowingto the out of thelights was due which controlledfuse them.
completethe driver testified inIn situation that was leftthis he

possiblefarpulled right stoppedbut he as as to anddarkness that the
lengths.two trailerabouthis truck within

testimony bycorroborated two ofThis was the defendant’s wit-
approaching from oppositewho were the direction and ob-nesses

lights onsudden failure of the defendant’s truck.served the The
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forproduce anyto other as to the reasonplaintiff failed evidence
ittruck where was.parking the

seasonably ofdefendant moved “the issueIn the thatthis situation
jury,negligence be withdrawn from consideration of thedefendant’s

equipment pulledto com-allegedits have itsuponbased failure
ground disabled,on it ac-highway. First,the waspletely off the

nostatute; secondly, groundon the iscording to the and there
parked theequipment completelycould have been offtheevidence

highway.”
person parkprovides as follows: “No shall or leaveThe statute

any vehicle, unattended, uponattended or thestanding whether
portion anymain traveled of outsideimproved highway,orpaved or

practicable parkit is ora or residence district when toof business
of .standing portion highway. . .vehicle off suchsuch thatleave

apply a so must beshall not to vehicle disabled itThis section that
position.” L., 119,R. c. s. 26.temporarily left in such

everyrequireswhich that vehicleof another statute motorIn view
lights c. in de-(R. L., 119, 4),s. and view of theequippedbe with

negligence proceedit a in aCourt that is for driver toof thiscisions
reasonablyandwhere “cannot see where obstacles aresituation he

Morse, 214; White,v. 85 N. H. v. 92expected” (Colebeto Tufts
faillights suddenlyit clear a vehicle158),H. we think whoseN. that

meaningwithin the of the and that in“disabled” statute thisis
“practicable” for driverit was not the of defendant’s trucksituation

standing portionoff thatpark“to or leave such vehicle of such
highway.”

parkingno of for theanythere was evidence other reasonSince
given no ofit was and since reason violationtruck where the showed

motionstatute, the defendant’s to withdraw the from thethe issue
granted.jury should beenhave

“to of CourtregardIn the issue reflectors the ruled as follows: The
havinglawcompliedthat truck with the inCourt rules the reflectors.

may jury theywhether orbe submitted to the visibleissue wereThe
of truck henot at time the accident.” The driver testified thatthe

ininspected theythe reflectors before he left Dover and that were
testimony of defendant was togood condition. Other the the effect
in Al-properthat reflectors were condition after collision.the the

though jury testimony, theynot bound to this couldthe was believe
contrary conclusion;a i.e.,a for that reflectorsnot use it as basis the

goodinwere not condition.
jury mightthat thatplaintiff claims, however,The the have found



144

by the canvas of the truck. Thisreflectors were'concealed coverthe
chiefly testimonyupon Ogden,is based the of Mr. whocontention

inspector defendant,an of the that the canvas of truckwas cover this
long enoughand thatwas “standard” such standard covers were so

they might hangthat down below the reflectors.
testimonyonly positionas to actual of cover onThe the the the

in of who that ofquestiontruck was the driver testified the loadthat
carrying highat time of was sowhich he was the accidentshoes the

eighteendid not within inches of floorthat the canvas cover come the
subject,was no on the and al-of the truck. There other evidence

theythough jury evidence,the was entitled to disbelieve this were
findingand it a for agonot to further use as basisentitled that the

hung of andcover in fact below the floor the truck obscured the
physical possibility thatreflectors. The mere covers werestandard

long enough permitto not to sustain such aresult was sufficientthis
finding.

bymany questions presentedto of this rec-The answer otherthe
questions inferentiallyabove,ord and such as are notare indicated

may theytrial. notAccordingly,decided not arise at another have
been considered.

trial.New

All concurred.
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