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tofact, already appears,in as isTheavailing is obvious. evidence
oncoming direc-did not look for traffic from eitherthe that heeffect

attempt totwo or instoppedhad been three timestion, as hishe
leading to that he wasroad, the conclusionproceed across the thus

dangerous confronting His be-not to situationattentive him.the
apparent danger of which must have beenin face of hehavior the

recovery.negligence precludingonly be asaware can characterized
177, and cases The nonsuitSmart, 174,89 N. H. cited.Jackson v.

granted.properlywas

Judgment thefor defendant.

All concurred.

Hillsborough,
No. 3466.7, 1944.Mar.

Adm’r v.Martineau,Robert Ernest Waldman.
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LangdellThomas Wyman, Booth, WadleighJ. Bois and &Starr,
(Mr. Louis Wyman orally), plaintiff.E. for the

(by orally),Charles F. forHartnett brief and the defendant.

Johnston, that the death ofJ. The automobile accident caused
Martineau, happened Douglaschild on Street inthe Jr.Robert

inManchester, 1942, about o’clock theSaturday, 17,October ten
morning. that ran over thedriver of the ChevroletThe defendant

westerlynortherlychild came on and turned cornerWest Street the
Douglas eighteen parked oninto An foot truck was hisStreet.

frontagein had a ofright Hall,front of which streetWorkmen’s
fifty westerly of the door in the center ofabout four or five feetfeet,

separatedbuilding. alleyway buildingAn this from Hecker’sthe
instore, to the Then was Fred’s restaurantwas next west.which

park purpose offront of which to for thethe defendant intended
right near theleaving bread. came from the defendant’sThe child

straightin a towardgoing diagonally linefront of the truck and was
southerly ofby pole on sidestanding a thethree children who were

was runWest Hethe street one hundred feet from Street.about
ofexceptions theby of Theover the two left wheels the Chevrolet.

men findquestion of reasonable coulddefendant raise the whether
causally negligent.washethat

bytolduntildid not the deceasedThe driver that he seetestified
lay feet ora and it tenchild,had overone of the that he runchildren

street.southerly of the of thejustinso the rear of car middlehis
reasonably found thatit be theis from couldThere evidence which

anticipated coming into the streeta childdefendant should have
on south-three children thebyfrom truck. He sawconcealment the

every day for sixfollowing this routeerly had beensidewalk. He
always par-of childrenDouglas was fulland knew that Streetweeks

dayshortly ofmornings. theticularly Saturdayon Twice before
speakof the and tostop in middle streetaccident he had to thethe

quitetheythat werego ahead. He knewchildren so that he could
purposes.on theirintent own

a foot anda or awesterly within footproceededThe defendant
eight toby fromto bespeedhalf of truck at a estimated himselfthe

I tojust passed half, wanted“As Ian He testified:ten miles hour.
gotyou’ve toswingwant to inyouand iftruck,in front of thatpark

myhadI and stillyou going, soyour didrightlook to where are
haddepositionIn a heto children on the left.”glance those three

(left) of the street.other sidewas on thethat attentiontestified his
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inalthough passedthe front of the carlatterdid not see RobertHe
bywasthat his attention also takenside. driver saidto the left The

boy not placedis morealong on a scooter. Theboya who came
notestified, sawdefinitely althoughand the three children one else

obliged ato that wasboy. juryThe were not believe there suchthis
juryquestionaa It was for the whether de-person on scooter. the

togive rightto his his anddid not attention left rather thanfendant
negligentif not under the circumstances.so he waswhether

question assumingis whether that thePerhaps the most serious
when he first came into view and that hehad Robertdefendant seen

the couldtraveling speedat a reasonable under circumstances hewas
any negli-In other wordspreventedhave the accident. wasthen
yearsless than oldof the defendant causal? This child threegence

steps eighta distance ofwith short findable some feetran but little
point could first seen to the left of thefrom the where he be side

pluscar ordiagonally across the width of the the footChevrolet —
plus northerlytruck distance of a lineand a half from the thefoot

southerly of Thiswith the side the truck. last distanceparallel
vary withbut it distance ofhave to estimated would thewould be

westerly and of Mr. asof the truck the distance Waldmanthe child
southerly easterlyof the truck and ofsat on the left of the car itshe
applyIt is to arithmetic to human conduct be-end. difficultfront

in jurylack the factors. However theof the of exactnesscause
twenty-fivereasonably find the went orthat Chevrolet morecould

tofrom the the child was first visible the instant of contact.feet time
thatspeed car,of his the defendant testified his foot couldAt the
and stoppedon the brake in a fraction of a second the carhave been

in six or seven feet after that.
twenty-fiveLaPolice v. N. H. the driver had toAustin, 244,In 85

thirty to to and avoid an accidentswingfeet the left after he should
exceptionseven-year-olda child. An to of ahave seen the denial

“So, also,a was overruled.motion for directed verdict the motorist
maythe such reasonablyis liable if circumstances are that he antici-

inpate machine,a child is to run front of his hethat about or if sees
enoughhave soon to haveor should seen the child avoided the

injury.” Huddy, Law, 43, citing5-6 Automobile s. certain cases.
runninginstant case is not one of a child into the or inThe side of

the proceedingfront of a car without notice to driver who is on the
highway in a reasonable manner and who has not savingtime for

N.Stacy,as in Coleman v. 91 H. 60. Theaction motions for a non-
properlyand for a verdict were denied.suit directed

A who aparent charge younghas of child too to exercise due care
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get dan-duty to see that it does not intohas a to use reasonable care
Humphreys, Ash,158;N. H. v. 90ger. McCarthy,Bullard v. 89

causally negligentjury found that the mother wasN. H. 223. The
al-duty. was that sheperformancein of this There evidencethe

attending theanyonewithoutgolowed child to out of the housethe
Accordingly shegetting intopreventchild to it from the streets.

1,N. H.Railroad,v. 87benefit from her own fault. Niemicannot
stay Probatemay judgment until the13, Superior14. The Court

ad-expenses ofexpenses recovery,has the of theCourt determined
andnecessary charges for the burial of the deceasedministration, the

within accordancecharges for the last sicknessthe reasonable
of recov-Upon assumption expensess. 14. that theL., 355,R. c. the

by the orderery of administration are not affectedexpensesand the
for one halfreducing judgment should then be enteredverdict,the

chargesandexpenseshalf of the above namedplusof the verdict one
byascertained the Probate Court.

Exceptions overruled.

All concurred.

Hillsborough,
No. 3456.4,April 1944.

George Whelton, Ex’r, Appellee v.B.

Maggie by Attorney Appellant.his andDaly, Agent,Michael


