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get dan-duty to see that it does not intohas a to use reasonable care
Humphreys, Ash,158;N. H. v. 90ger. McCarthy,Bullard v. 89

causally negligentjury found that the mother wasN. H. 223. The
al-duty. was that sheperformancein of this There evidencethe

attending theanyonewithoutgolowed child to out of the housethe
Accordingly shegetting intopreventchild to it from the streets.

1,N. H.Railroad,v. 87benefit from her own fault. Niemicannot
stay Probatemay judgment until the13, Superior14. The Court

ad-expenses ofexpenses recovery,has the of theCourt determined
andnecessary charges for the burial of the deceasedministration, the

within accordancecharges for the last sicknessthe reasonable
of recov-Upon assumption expensess. 14. that theL., 355,R. c. the

by the orderery of administration are not affectedexpensesand the
for one halfreducing judgment should then be enteredverdict,the

chargesandexpenseshalf of the above namedplusof the verdict one
byascertained the Probate Court.

Exceptions overruled.

All concurred.

Hillsborough,
No. 3456.4,April 1944.

George Whelton, Ex’r, Appellee v.B.

Maggie by Attorney Appellant.his andDaly, Agent,Michael
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ClancyFrank Doyle (Mr. DoyleB. and Robert J. fororally), the
plaintiff.

EarleyRobert E. and Thomas (JohnJ. Leonard E. Allen on the
brief, Mr. Leonard orally), for the defendant.

Page, hearingJ. Prior to the appealof on merits,the the the
plaintiff groundmoved to dismiss on appealthe no validthat had

taken. The motion was on appealbeen based the claim that the
bond was satisfactoryinsufficient. The bond was in form, was
in of dollars,the sum one hundred and paywas conditioned to
all bysuch costs as should be Superior againstawarded the Court

Maggie Daly, purportedlyMichael who appeal.took the The
signedbond Maggie Daly bywas “Michael Attorneyhis and Agent
Earley” byE. andRobert two sureties.

The claim that the bond was solelyinsufficient seems to rest on the
EarleyMr. authorityassertion had no to appealthat take the and to

Daly. Uponexecute the bond on behalf of Mr. motion to dis-the
for reason,miss this several documents were received in evidence

exception. powerwithout a attorney pur-One was of seal,under
portedly bysigned Maggie Daly Lislea,Michael of Drumshambo,
County Lertrim, Ireland, appointing EarleyE. “agentRobert his

attorney” appearand to for him and act in his behalf in connection
“anywith of kind, nature,and all matters description,whatever and

to, or, myrelative in connection with of sister,the Estate Delia
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andE. “fullEarley powergrantedIt to RobertMaher.” further
premises fully andconcerningin as effec-authority to act and the

present.” instrument waspersonallyif If thetually mightI doas
attorney ample power appealto theduly authenticated, had takethe

give theand bond.
signatures of two witnessesbearsface the instrument theOn its

“Sub-appears his certificate:August 14, 1941. Belowand is dated
day Wm.August,me this 14th of 1941.to beforeand swornscribed

paperis a sealNotary Longford Ireland.”Boyd. Public Attached
NotaryBoydimpressed the words “Williamwhich haveupon been

Longford.”Public
attorneythis of couldplaintiff powerthe thatpositionis ofIt the

DalyMaggieact ofas the Michaelbe found to be authenticatednot
Daly’s handwriting prooforproof of thatofin the absence

seal of aNotaryof Public. TheBoyd held the officein factWilliam
years regardedtwo hundred beennotary public has for overforeign

paper. Beachprotestthe of commercialsufficient to authenticateas
this,spiteand In of379, 383,H. cited.Workman, 20 N.v. cases

protests and otherjurisdictions make a distinction betweensome
majority to that theNevertheless, bethe view seemsinstruments.

7anyauthenticate instrument.notary’s primaseal will facie
statutoryaid2161, 2165. Without ofWig., (3d ed.),Ev. ss. the

toheld aspermitting authentication, this has beenprovisions such
(D. C.),2Maack,Denmead v. MacArthurcertification of oaths.the

386; Hayes 54Frey,Fed. v.Company, 7 Porto Rico475; Bigelowv.
foreignby aacknowledgments certified521. And so of503,Wis.

Whiting,v. 149notary. Company, 33;160 N. C. HicksNicholson v.
411.Tenn.

jurisdiction.question never decided inprecise has been thisThe
ofpowerN. an of aMendum, 420, copy5 H. officev.In Southerin

convey pur-land in New butattorney Hampshire,to recorded here
notary public ad-Virginia,a in wasportedly executed before held

original “acknowledgedgroundon that the hadthe beenmissible
any proof original.of of therecorded,” without other executionand

opinion of theprobatoryno in the of effectwas discussion theThere
argued byit was wouldseal, though counsel that the sealnotarial

original proofthe introduction of withoutauthorized thenot have
principal subscribingof the and witnesses.signaturesof the the

gave to it wouldrecording some virtue thatthe instrumentUnless
(and it re-possessedhave is to see how thedifficultnot otherwise

any proof execution),was of the de-cording of instrument itsthe
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officiallyholding that sealed certificate ofto a thecisión amounted
powerof the ofnotary of the due executionforeign was evidencethe

attorney.
memory those nowjudicial notice within the ofWe can take that

requirecustomary jurisdictionin this tonotliving it beenhas
notary publica in aauthority of whosignature andofproof the
acknowledgment to anjurisdiction attested an oath orforeign has

practitionersAll heregivento effectintended be here.instrument
contrary the customknow, however, the ismay be taken to that

forwith reference to instruments executed hereof some states
professionalgeneralthat un-It is evidentin such states.effect

supposedlong (whether or not on thehas beenderstanding here
foreignthat a notarial seal isauthority Mendum)of v.Southerin

aof document executed else-prima authenticationsufficient facie
alwayspractice commonCommon has madewhere for use here.

appearsv. Mendum of what toIn of Southerin and belaw. view
ofunderstanding, in view thelong-time professional furtherand
primarespecta rule with to thedesirability singleof harmonious

powerthatseal, adopta view this ofof notarial we theeffectfacie
by seal, thoughattorney on its face authenticated the notarialwas

contradictory evidence have been admissible.would
Daly ofpower at-But is evidence that delivered thethere further

antorney Earleycame Mr. in air-act. instrument toas his The
stamps postmarkedand “Bealan-envelope bearingmail of Ireland

postmarkL’Droma.” The the that itthamor, Co. raises inference
place (3dgenuinely Wig., ed.),at the 7 Ev.was affixed mentioned.

places. 2152. would a reasonable that the mentionedIt be inference
ofappearingCo. at“Ballinamore,is the Leitrim” the head the

exception.in without This letter iscovering letter, also evidence
stationery signedandCanning, Solicitor,of Peter is “P.on the

Earley.to E. Itis Robert announcesCanning.” It addressed that
DalyMaggiein as ofCanningMr. acts Ireland solicitor for Michael

County DalyMr.Lislea, Drumshanbo, Leitrim, and that calledhad
Earley’s Daly July 29, 1941, enclosingin with letter to ofconnection

attorney Daly authorizing Earleybyfor to lookpowera executionof
letter,in of Maher.Daly’safter interest the estate Delia The after

“My completed thisproceeds: client has now Powerpreamble,this
Boyd, Notary Longford and IAttorney Public,of Mr. enclosebefore

youglad acknowledge receiptshall if willyou and besame herewith
youto ifI am anxious know this document reachedthereof as

having opened byshows ofsafely.” envelope evidence beenThe
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two wartime With paperscensors.- the other is a incertificate, also
1941,Augustexception, 27,evidence without dated authorizing

Canning CountyPeter of Ballinamore, Leitrim, Solicitor, exportto
Attorneyof Dalyan described as Maggiearticle “Power Michael to

,Earley . .”Robert E. .
DalyFrom it is powerthis evidence inferable that delivered the of

attorney Canningto and that Canning Earley.transmitted it to
only possible question DalyThe would be whether it was rightthe

Ifwho it properlydelivered the instrument. can be thatinferred we
Daly person,own powerdeal with in his of attorney,the deliv-thus

ered, sufficientlyis a of Aauthenticated. Where letter to B is an-
by purporting B, properswered one to be it is to infer that the real

BpurportedB and providedand are one same,the the answerthe
in of mail. It inference,comes back due course is a fair considering

accuracy mails,of Bthe habitual the the letter tothat addressed
B that an answer, referringreached the real and to ofthe tenor A’s

coming in mail, only negligibleletter and back due course of leaves a
any B acquaintedthat than has becomechance other with con-the

forgeto a reply. Wig.,tents of A’s letter so as 7 (3d ed.),Ev. s.
Earley’s JDalyto JulySince letter was 29,dated and the2153.

August 14,power Canning’sofbears date while letter is Au-dated
exportgust August18 and the official certificate for 27, there is

ample that the mail took course,evidence due wartime conditions
is evidence,considered. inThere therefore sufficient connection

seal, to powerthe notarial authenticate the attorney.with of
entirely properFor it was forreason, Presidingthis the Justice to

preliminarythe motion to plain-overrule dismiss and to warn the
they Dalytiff’s that if still insisted thatcounsel did not andexecute

power they produceattorney,deliver the of should on thatevidence
spite plaintiff’swarning, proceededIn of thisissue. counsel to the

on without, suggested, movingtrial the merits as for a continuance
in order to obtain further Theyevidence. must stand on the record

made, ruling.as that record sustainsand the Court’s
on the byThe motions to dismiss merits were onbased the claim

plaintiffthe that was no to justify findingsthere evidence that the
testamentary capacity undulydeceased lacked or that she was in-

will. farfluenced to make the As as issue of undue influencethe
concerned, grantedwas motion wasthe and that with-issue was

jury.drawn from the motion toThe to issue ofdismiss as the
testamentary capacity subjectdenied,was to exception.

Delia toMaher was committed the Nashua HospitalMemorial for
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hospitalAccording toSeptember 2,on 1940.medical care the
p.m.extremely onat 9records, she was and restless”“irrational

7th, waseight morningin of the sheSeptember 6. At o’clock the
applied in order“trying get bed,”to of and boards wereout side

witness,doing opinion aprevent from so. In the of medicalto her
“notattempt get that she waspatient’s to out of bed indicatedthe

p.m.doing.” 7th,At 12:45 on the Mrs.responsible for what she was
thatby physician, Dr. who testifiedJoyce,Maher was visited her

get “She couldn’t un-when to he could no answer.he talked her
opinion toanything I In she was unable recol-derstand said.” his

of, generalproperty disposeto to understand itslect the she wished
and toor to in mind who were her nearest relativesnature, bear

prop-uponan whom and how she should bestowmake election her
byerty will.

who for Mrs. Maherp.m., September 7,At 6:10 the nurse cared
during “beginning slightlyin to irra-day record,the entered bethe

Thoughpulling talking unintelligibly.”at bed clothes andtional —
only daythat that entered thethis was the time the nurse

patient“irrational,” thoughtword that the wasshe nevertheless
partinthroughout day, dependingirrational the for that on an

entry kept throwingshe made at 9:40 a.m. that Mrs. Maher the
p.m.Though entrythat of 6:10bed clothes off. she admitted her

toprobably memory, yetwas more reliable than testifiedher she
memory day September 7,allthe that Mrs. Maher was irrational on

her,Mrs. not and could notthat Maher could understand that she
Maher. was not in roomunderstand Mrs. This nurse the when the

will was drawn and executed.
p.m. by2:45 September 7,At on Mrs. Maher was visited her coun-

sel, Counsel,drew will and saw to its execution. of excellentwho the
reputation and that told himexperience, testified Mrs. Maher
clearly what and that inshe wished he drew the will accordance

subscribing witness,with her instructions. and whoHe another
in only during opinionwas the room of execution,the acts were of
Mrs.that Maher was then of sound mind. 1:45Mrs. Maher died at

Septemberona.m. 8.
juryIn this conflict of forevidence, it was the to determine what

weight given parts. saytoshould be its various cannot thatWe
by gave testimonythe witnesses relied on the thatdefendant was

conclusively incredible. toThe motions dismiss on the andmerits
motion to properlythe set the verdict aside were denied.

Joyce subjectDr. permitted, exceptions, testifywas to to as
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yourin“Q. going youI am to ask ifNow, Doctor,follows:
capacity to ablepossessed sufficient mental beMaheropinion Delia

doattemptedact that to in thenature of the shetheto understand
— o’clock, namely,two and mak-between threeat aboutafternoon

plaintiff’s objectionthink so.” wasA. I wouldn’t Theing a will?
requirementsappearnot doctor knew thethat it did the(1)two-fold:

“I think was(2)and that wouldn’t so”making will,afor valid
Presiding thereupon attempted to clearJusticeresponsive. Thenot

sayresponse, saying: “I would from hethe whatup nature ofthe
inanswering question negative. you,the Aren’tthesays that he is

“Yes, sir, I didn’t she waswitness thinkThe answered:Doctor?”
” plaintiff excepteda to what themake will. Theany toin condition

witness.said to theCourt
ifby improper generality,for itput counsel wasquestionIf the

requirementsthatmomentarily appear the witness knew thenotdid
anyif ofwill, the first answer admittedmaking a validfor

leadingPresiding was in theJustice carelessdoubt, and if the
develop preciselyby sought toquestion which heof theform

prejudi-situation was freed frommeant, the wholewhat doctorthe
immediatelythatquestions and answers followed:by thecial error

your opinionin to thewas she able recollect“Q. Now, Doctor,
dispose generalof and nature?to understand itsproperty she wished

Q. your opinionin wasNow, Doctor,think was.A. I do not she
and toin those who were nearest relativesto bear herable mindshe

propertyhow theupon who and she would bestowan electionmake
questions plaintiff ex-No.” To these also thewill? A.by her

testamentaryspecifically to the ofThey went elementscepted.
Carpenter 573,H. 577.proper. Hatch,v. 64 N.and werecapacity,

personalof within two hours ofhis observationdoctor, becauseThe
record,studyand of his of clinicalwill,of because themaking thethe

give opinions.hiscompetent towas
to haveexceptions raising questions of evidence are takenOther

argueby failure to brief or them.waivedbeen
by plaintiffexceptionan thetransferred case mentionsThough the

inappear eitherjury,to its nature does notcharge given theto the
us.question presentedno is forplaintiff’s brief,in soor thethe record
torequestsof for instructions seemexceptions to the denialThe

waived.have been

theDecreefor defendant.

All concurred.


