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happened gradeat aBurque, 4, 1940,J. The accident March
in 1:54 andcrossing, Boyce’s, Canterbury,known as between 2:00

p.m. visibility good.and railroadThe weather was clear The track
perfectly straight for at of a on ofwas least mile each side the%

crossing approximately highwayand ran and south. fornorth The
approached crossing practicallya of it was1,200distance feet as the

straight, ran from northeast to southwest and intersected the cross-
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ing at angle approximatelyan of degrees.55 lyingThe land north-
erly of highway easterlythe and open grassof the railroad track allis

except clumpsfor aland, bushes, sufficiently highfew of not to inter-
view,fere with crossing.the and none for a of 250 todistance feet the

From a of 512 crossing,distance to 339 feet east of the a intraveler
highway 1,287the has a ofclear view the track feet north of the

crossing; and 221 feet, 1,459from a distance of to 72 This wasfeet.
traveling westerlythe view to whoGates,available was in the road

traveling southerly. point awaywhile train athe was From 700 feet
crossing highway goodfrom a ofthe the traveler has clear view the

crossing.same. Gates was familiar with trainsomewhat the The
on running speed perwas time and at a of 40 miles hour. The evi-

plaintiff operatingdence most to that hisfavorable the is Gates was
per righttruck at 25 to hour. on30 miles The truck was struck its

body.side about two to from of Thethree feet the rear end’ the
right front end of the motor car came in contact with the truck.

operator (hereinafterIt is to en-conceded that the referred as the
gineer) gas-electric (hereinafterof motor car to as thethe referred

awaytrain) whistling post, 1,320sounded from the feetthe whistle
longgave just regulationfrom crossing.the Whether he the two

dispute.blasts, gave blasts,and two a of inshort or series short is
engineerTaking plaintiff,to thethe evidence most favorable the

gave point oppositea fiftha series of short from at least theblasts
pole away. truck,of Thecrossing,north of the a distance 647 feet
according above,to was then a dis-to the witness who testified the

crossing. supposition,of thetance about 150 feet from the On this
train, crossing truck,in at asorder to reach the the time thesame

at atruck,had to as fast as the ortravelingbe at least four times
bespeed per propositionminimum hour. Such a wouldof 100miles

plain-say that thepreposterous, least,absurd and to the so much so
theplacestiff testifies thatno This same witnessreliance thereon.

speed. Iftraveling at the sameappearedtrain and the truck to be
distanceso, it then had to be at the samewould follow that the truck

wasaway Conceding truckcrossingfrom train was. thethe as the
awayit to at 375 feettraveling per hour,25 to had be least30 miles

perper hour it feetcrossing,from the for at 25 miles covered 37J^
per hourtraveling speedat a of 40 milessecond, while trainthe

required approxi-second, consequentlyandpercovered 60 feet
aslength of timemately 11 647 feet in the sameseconds to cover the

hour thefeet; perat milesit would 375 and 30take the truck to cover
feetto more than 450per second,truck so had betraveled 45 feet
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away crossing away.from the when the train was 647 Iffeet this
testimony ofsame witness’ is the correct version the accident —to

wit, travelingthat train and truck tothe the seemed be at the same
speed, equidistant crossing.rate of then both fromwere the

they anywhereTwo other witnesses testified from 15heard 10 to
sharp motor testimonyblasts of the car’s whistle. From this line of

plaintiff argues engineerthe that it found ap-can be the saw Gates
proach, point awaytrain aeven before the reached 647 feet from the

and thatcrossing, down,he should have slowed the train and even
necessaryif avoid Instopped, anyto the collision. the ofabsence

support claim,other to such a the contention isevidence untenable.
Gahagan Railroad, 441, 443,Ever since v. 70 N. H. it has been well

everything beingin that equal,established this State the railroad at
grade right way highwaya ofcrossing has the over travelers. Wal-

Railroad, 362, 365; Hines, 48,dron v. 71 N. H. Morier v. 81 N. H. ;51
Railway, 107, 112; Railroad,Fraser v. 84 N. H. Morrison v. 86 N. H.

340, 343;H.176, 183; Railroad,Rideout v. 92 N. and that there is no
duty imposed upon stoprailroad to slow down orthe its train when

crossingapproaching grade apparenta until such time as it becomes
engineer highway going stopto that is notthe the traveler to and

way. supra;v.give right Railroad,train the of Waldron Morierthe
supra; Railroad,v. Lavallee v. N. H.Hines, 323, 326; Craig89 v.

also,H. Stearns v. H.Railroad, Railroad, 40,92 N. 408. See 75 N.
45.

finding guilty contributory negligenceA that Gates was of as a
compelling. PresidingThe inmatter of law is Justice was correct so

ruling. signalsdid not look or listen toEither Gates the or else he
pass knowing approach.of train ofundertook to ahead the its Fail­

speed caused witness who sawure to slacken his the the train and the
exclaim, goingto . ain’t that stop,” perfecttruck truck to

whollyproof goingthat or tryGates was either inattentive was to
crossinggetand ahead of the train.over the Whichever version is

adopted following:withwe are confronted the had Gates looked he
havingNot down or anythingwould have seen. slowed done for his

onlyown protection, the reasonable conclusion that can be reached
consequently negligentand havingis that he did not look was for not

447,N.Hustis, 446, 448; HusseyCollins v. 79 H.done so. v. Rail­
Railroad,road, 236,240; 363, 369.82N. H. Bursiel v. 82 N. H. Had he
If did notlistened he would have heard. he hear because the win­

closed, ordows of his truck were because his truck made so much
hear, both, negligentthat not or was creatingnoise he could he for
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perilous taking precaution protectthis situation and for not to him-
whatagainst expectable anticipatedshould been an andself have

Archibalddanger. Railroad, 184,v. 92 N. H. It is to be188. noted
havingthat witnesses who tothe testified heard the short blasts of

in depotwhistle were the old then into athe converted home located
of of crossing,on south side the road east the and that win-the the

“building againdows in the were And ifclosed. Gates observed the
attempted totrain and cross in front of it and collisionthe resulted

speed probablefrom his miscalculation of the of and thethe train
quiteoperation machine, probable, voluntarily putof'his as is he

place dangerin a of hisof own mo'tion and cannothimself recovér
of his own Collins v. Hustis, supra, 448,for the results act.” and

cases cited.
enough approachedthis notWere we the fact that Gateshave the

speed.ancrossing at unabated This was in of 1933,violation Laws
L., 119, provides1 c. s.15, (R. 18), “Every personc. s. which that

operating vehicle, upon approachinga motor crossinga railroad at
ofgrade, speedshall reduce the the vehicle to a reasonable and

rate, proceed cautiouslyand shallproper crossing.”over the That
to speed proceed cautiouslyfailure reduce his andGates’s over the.
contributinga ofcrossing was cause the denied,collision cannot be

little,downhad he slowed ever so anyfor there could not have been
Violation of a statute when a factorcollision. causal contribut-

legalan fault.ing Holt, 163;to accident constitutes Jewett v. ante,
Stevens, 167,88 N. H. and164,Frost v. cases Woodbridgecited. See

Desrochers, ante, illegal87. “If hisv. conduct contributed to
it is to be in theinjury, contributorytreated same ashis manner

recovery.”and Railroad,bar Hobbs v.negligence 88 N. H. 112,
113.

only ground upon recoverythatIt follows the which could be
by plaintiffon the claim thehad was advanced that the defendant

avoidlast clear chance to thehad the accident. We are of the
positionthis cannot beopinion that for themaintained reason there

to findingin warrantevidence the case a that engi-is no direct the
actually presenceof the truck,“was aware” of the orneer that if

thatit, ignorant“he was aware thedid see driver was ofhe his
92 N. H.(Archibald Railroad, 184,v.peril” 188), and that “after

situation, requireddiscovery of the due care and time anafforded
part engineeron of thethe toopportunity” avoid the accident.

Railroad, 87 N. H. 38.36,v.Clark
doctrine, developedchance aslast clear in this State,The is
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in It is to that “there mustwell stated the latter case. the effect
jury might followingfind the facts:be evidence from which the

liability actuallychargedto with was aware of1. That the one be
actuallypresence. 2. That he was aware that the otherthe other’s

ignorant perilof or to fromthe unable extricate himselfwas either
discovery situation, requiredof andThat,it. 3. after the due care

opportunity saving Applyingfor action.” thesetime afforded an
bar,of law to at we are with fol­principles the case confronted the

approaching crossinglowing Gates was the at a findablesituation:
per approaching25 to hour. trainspeed of from 40 miles The was

speed per Granting engineerhour. thatat a of 40 miles the saw
pole awaytrain was at at 647 from5,him his least feet thewhen

mightcrossing, a conclusion that be drawn from the fact that he is
given sharp whistling notifyto to ofhave blasts Gates theclaimed

engineerand that canapproach,train’s the be said to have become
stop,that Gates would not at whataware at some time distance

crossing trainthe was the when this occurred? We have seenfrom
right way. engineerof Further,train had the “the hadthat the
expect any approachingand thatright to assume one the cross­the

care,would do so with and a anding in an automobile at reasonable
ifspeed, approachingof so that a train was couldproper rate he

Railroad, supra.to a Rideoutstop in time avoid collision.” v.
engineerit said that the should andthen can be have realizedWhen

engineerin the driver would not act?did fact realize truck so The
itsays crossing, concededlydid not see the truck until was onhe the

stop ittrain,to the as would take a distance of from 550too late
speedatstop traveling. engi­575 to the it was Shouldto feet the

should, not, onlytruck? If he but didneer have seen the this is an
part engineerofnegligenceof on the the for which theact defendant

negligenceliable, partnot because of concurrent on the ofis Gates
441, 444;N. H.(Gahagan Railroad, Cavanaugh Railroad,v. 70 v.

Railroad,Bonnin v. N.68, 71; 559, 562);N. H. 77 H. and76 further
doctrine, questionitin the last clear chance is not a whetherbecause

sought charged injuredto shouldparty be have discovered thethe
Railroad,he in fact did. Clark v.party’s dilemma but whether

supra.
engineer truck, and it would stop,If did see the realized notthe

happen and where was the train at Diddid this the time?when
opportunityand to avoidhave the time the accident?he then

nothing prove any points.to ofis in the evidence the aboveThere
jury questionsto would toTo allow the determine these be allow it
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conjecture.in a andexplore pure guess per-to field of This is not
supra. law,Railroad,Rideout v. If it is as it un-missible. the

relydeniably is, right uponthat to inactingone has the the other
(Lymanwith the both N.rights Railroad, 200,accordance of v. 66 H.

operation rightin203); that the of motor vehicles one has the to
care,that other will is toassume drivers use due unless there reason

(Rouleau Blotner, 540;84 H. v.539,otherwise v. N. Lovettbelieve
H.Railway, 345, 350), necessarily85 N. it must follow that one has

rely upon compliance statutory provisionswithright regulat-tothe
ing Glidden,under certain v. 84 H.traffic conditions. Gendron N.

engineer right it162, 168. The had that in this case. If can be
engineer in in truckthinkingthat the was error that the wouldsaid

certainlyway train, ground chargingto the can no forgive we find
Carneywith 72 N. H.negligence. Railway, 364,defendant v.the

265,v. N. H.372; Railroad, 277;Morris 85 and cases cited. See
454,v. N. H.also, Railroad,Folsom 68 460.

analysis, plaintiff’s decedent,a last thatIt therefore follows as
contributory ofGates,.being guilty negligence law,of as a matter

having applicationlast clear underand the chance doctrine no the
case,in motion verdict infacts the defendant’s for a directed its

granted.havefavor should been

theJudgment for defendant.

All concurred.

Straford,
No.3470.May2, 1944.

by his next Edwin J. York.Grogan,Ernest H. v.friend

Harold T.Same Hanson.v.

Wesley Grogan v. York.E. Edwin J.

Same Harold T.v. Hanson.


