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Coos,
3469.No.6,June 1944.

Malloy.National Bank v. EmmaWhite Mountain

plaintiff.Rich (by orally),Robert brief and for the

Raymond RobertVermont, Ryan,Trainor of Matthew J. W.
Upton (Mr. fororally),and Laurence I. Duncan Duncan the de­
fendant.

Page, upon plaintiffJ. which to theThe note the seeks hold
bygiven 1, 1939,was her June the estate of herdefendant on with

husband, surety.Thomas E. as nominal The note was aMalloy,
exchange ingiven for,of one in orseveral-times-removed renewal



198

by defendant to thegiven in 1938 thepayment of, an earlier note
by the Thisand estate.plaintiff, principal,in form as endorsed

togivenof notes thefindablywas consolidation fournote aearlier
givennotes, were inby Of these four two.plaintiff the defendant.

Malloy wasThomas E. theupon1931 whichpayment of notes of
originatedother twothe was endorser. Themaker and defendant

by maker,in form as withsigned the defendantin notes of 1937
whyexplainedIt notin form as endorser. isMalloyThomas E.

parties changed and 1937.the was between 1931the formal status of
theoriginal,the of all four of notesproceedscould found thatIt be

Malloy byand usedby E. werethe bank to Thomaswere credited
legalno interest.in the hadbusiness,him in his which defendant

appearedAs to of notes which the defendant’s namenone the on
Malloy any priordirectly at time tothe deal with Mrs.did bank

Malloy brought theMalloy’s notes,Mr. indeath in 1938.Mr.
any cash orbearing signature, and had benefit of credither the

and reductionsby paidHe also the interest someproduced them.
Malloy paid nothing.Mrs.principal during lifetime,his andof

Malloy,Malloy’s jury Mrs. shedeath,to Mr. if the believedPrior
any pay principalto interest orfrom the bank noticenever received

Noany principal.form suchon which she was inon of the notes
death, and not untiluntil after her husband’snotice was sent to her

any principal orpaymentshe of eitherafter that time did make
his made oneMalloy’s death,After Mr.interest. administrators

plaintiff aMalloy gave theMrs.payment of interest. Thereafter
maker, with thenotes, in as es-consolidatingnote the formformer

note. Sheendorser,as time to time renewed thetate and from
findably in the beliefpayments,one or more mistakenalso made

be reim-solvent and that she wouldher husband’s estate wasthat
thereby no unex-bursed, and, jury her,if she madethe believed

surety.principal rather thanthat she wasplained admission
uponliableprovides woman shall beThe statute that a married

(2)husband, whenexcept (1) with herher contracts when made
(3)surety husband, the under-guarantoras or for her or whenmade

L., 340,c.by R.taking is made for or in behalf of her husband.her
N. statuteBank H. 509. The2; Hunton,s. First National v. 69

contractrecovery from where thenot, however, prevent herdoes
it with the aimby thoughas sheprincipal,is made her even makes

Bank v.Mountain Nationalbenefiting her husband. Whiteof
H. and cited.Noyes, 285,81 N. cases

clear,it not make theillustrates,last to if doesThe case referred
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liabilityas to thepresented questionthe is raisedof fact whereissue
her husband’sgiven by to funds forupon a note her raiseof the wife

solely uponjuryand tocase was tried submitted theThatuse.
principalNoyes notes asgaveMrs. thequestion of fact whetherthe

the203, 209. Whensurety. Cases, 195, 199,and367 Briefsor
for a nonsuitto on denial of motionsthis Court thequestion came
was whetheronly forverdict, questiona directed the decisionand for

find thatmen couldany uponevidence which reasonablewasthere
Noyes surety.principalwas rather thanMrs.

instrument,wife on face of theprincipalthat the is theThe fact
iscontracts, notcapacity inof the which shewhile evidencesome
fromby apparent position,precluded,She is not herconclusive.

apparentfact, if theshowing positionher real is. The trier ofwhat
upon a considera­only surety,claims be a mustof the note tomaker

evidence, or the other.determine she is oneof all the whethertion
189; Parsons v.Buzzell,v. N.Farmington National Bank 60 H.

evidence, thecontrolsRolfe, finding,66 N. H. 620. The if onbased
585;64 N. H.Holt, 546; Foster,v. 64 N. H. v.Jones Wellsresult.

Boynton,v. N. H.Savings Bank 69 77.Jona
to set asideexceptions plaintiff’sto the of motionsThe denial the

raisejudgment notwithstandingand the verdictverdict forthe
any defendantonly there is evidence that thequestionthe whether

asurety or madeplaintiffwith the as for her husbandcontracted
stated, we thinkUponin his the facts heretoforecontract behalf.

defendant, as to hercould find in favor thereasonable men ofthat
lifetime.liability any given duringof notes her husband’spayto the

wife in 1937 andexchange positionsof of theabruptThe the formal
surety things, the bank(in which,from on face of1938, that as the

whollywife) being unex-principalto that ascould not hold the
combattingofplained, plaintiff positionis in doubtfulthe left the

reality,theory position representedthat formal thethe firstthe
by theemphasizeddid iswhile the later one not. The situation

everyat momentthat the bank could be found to have reliedfact
upon uponhis and not at allduring Malloy’sMr. lifetime credit

Malloy. Among papers was foundcredit of Mrs. the bank’sthe
Malloy indicatinga by 1936,and introduced filed Mr. instatement

credit, to have in-ample appearsan basis for while the bank never
vestigated Malloy,of in never had assetsthe credit Mrs. who fact

In respectto base credit. this have a situationupon which we
Noyesprecise case,is of where the husbandthat the reverse the

herproperty, did,had no while the wife and the with ascontract
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prin-maker could be found to have been in fact made with her as
cipal surety.and not as

plaintiff excepted to admission of as to theThe the evidence
transactions of the defendant’s husband with the bank. The stated
objection testimony gave herto this was that when the defendant

impliedly agreednote to the bank after her husband’s death she
objectionundertaking.with the bank that this was her own The

<' was inunavailing. gaveis If she the note after coverture ended
upon which she wasconsideration of the cancellation of the notes

Onlylegal.and notliable, only,not the consideration was moral
recognize moral consideration could she bein the few states that

jury wasprovided, found,in as the has sheupon suit,held the note
greatgiven duringnot on her husband’s lifetime. Theliable those

authority recovery in Williston andweight againstof is such case.
ed.), 147-149,ss. 156. Moral con-Thompson, Contracts (Rev.

45,N. H. 47.recognized here, Rand,sideration is not Kent v. 64
ceased, goodIf have made acould,the defendant after coverture

existing husband’s,of herpaycontract with the bank to an debt
obligation own,of it does notpayrather than to a non-existent her

givenCertainlyin consolidated noteappear that she fact did. the
theorytheory uponas theexplainablein 1938 is as on the renewal /

conclusively latter/contract; it is not theof a new and different
andFindably always surety, both before afterthe defendant was

death.her husband’s
testify thatSubject exception permittedwas toto the defendant

and thenotes,$150 her husband died beforepaidshe on the after
of adminis-consolidation, learning son,and after from her one the

that was believed to beestate,trators of her husband’s the estate
Subject exception,that would be tosolvent and she reimbursed.

payment eighteenwasthese facts. The madethe son corroborated
settled inpetition was filed to have the estatemonths before the
testimonyonly objectionform. advanced to thethe insolvent The

son, notis that between the defendant and herthe conversation
legalnot affect thehaving bank,communicated to the couldbeen

was offeredpartiesof to this action. The evidencerelations the
showingof the state of mind of thepurposeand for the solereceived

a wherepayment. This was not casedefendant when she themade
in connectionparty soughta was to be shownthe state of ofmind

cir-it was one of thewith of a contract. Ratherthe formation
surrounding explainingand the act of the defendantcumstances

anyrebuttingpurposeIt had the sole ofmaking payment.in the
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by theplaintiffthe that was an admission thatpaymentclaim the
purpose whichprincipalwas in fact. For the limited fordefendant

(3d.proper. Wig. Ev. ss.ed.),was evidence wasreceived,it the
661; Carr, 65, 67; Graves,H. v. 45581, Severance v. 43 N. Graves

45323; Taylor,N. H. Hale v. N. H. 405.
testimonyto of itsplaintiff exceptedThe the admission of the

Malloy formally1937,that makercashier in when Mrs. became
doubt, as an ofbank,to the had no officerof two notes the cashier

Malloy bank,inbank, that Mrs. had no account the had neverthe
any plaintiff’sproperty.did Thebank,in the and not havebeen

defendant,argues worth of whetherthat the financial thecounsel
legalityaffect of under-not,to the bank or could not the herknown

knowledge bearinghad some ontakings with But suchthe bank.
all loanedbank, circumstances,the under thequestionthe whether

Malloy Ifmoney Malloyto or Mr. and his estate. theits Mrs. to
we loseplaintiff followed,of should one of theargument the were

personto whichrecognized cases; viz.,in suchmain tests heretofore
paper.actually given,was the form of thewhatevercredit
said:In counsel “Thomasargument,the course of defendant’s
doingMalloy bank,was an customer of that been businessold

years. left little Moun-Why, probablythem for that Whitewith he
money.” Upondollars histain Bank thousands and of ofthousands
“Thatobjection, gave followingthe the instruction: shouldn’tCourt

money Malloyyour decision, how or how little Mr.influence much
thatpaid Exceptionhave bank. noted to statement.”might the

byamply justified arguingwas inDefendant’s counsel the evidence
years,Malloy doingMr. business with the bank forthat had been

of ofand thousands dollarsbut the about “thousandsstatement
onlymoney” improper. improperpaid bank was Thehis into the

plainly disregard.argument jurythe told topart of the were
very customer of theCounsel then said: “He was a extensive

—” notestimony interrupted,was and saidbank. The Here he
appearedit themight properlyHe continued that frommore. have

Malloytestimony many years Mr. had to athat for considerable
by bank,from the while thereextent financed his business loans

any exceptno his wife did business with the bankwas evidence that
bearinghim loans her Butto allow to take in notes for such name.

would said would have beenwe cannot know whether what he have
point, charged jury:the “Youproper. again,The Court at this

youryouthat to in deci-have been that is not influenceinstructed
business,did littlesion, whether he did much business or whether he
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you arebearing obligationbut as on whose it wasquestionthe of
bank, anddid with theentitled to consider how much business he

to con-how or how did with the bank. You aremuch little she
was to theonly.” Again exceptionsider it on that basis an allowed

Association, 87 N. H.plaintiff, nothing.it Buttrick v.but avails
minus the state-by argument,As the194. limited the instructions

is hoMalloy proper.was Theredeposited,ment as to what Mr.
asideof motion to setsuppose,reason to in view of the denial the

instruc-or theverdict,the that the limitation was misunderstood
Davidson v. Cor-disobeyed plaintiff.prejudicetions to the of the

argument wasporation, 535,N. H. To the extent that the89 538.
ofit the sanctionimproper, perfectlyit was clear that did not have

N. H. 215.Whalley,the Court. Heilman v. 90

Judgment on the verdict.

All concurred.

Grafton,
No. 3473.6,June 1944.
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