
229

respect Roy’s rightWith to allegedthe defendant to the nomina-
tion, Attorney-Generalthe and Attorney-General, appear-Assistant
ing Secretary State, earnestlyfor the of contend “that the official

interpretation byexecutive of section 67 the defendant Fuller should
upheldbe it is in history, practice,because accord with law, and well

statutory interpretationestablished rules of and construction.”
already stated,As interpretationwe subscribe to the which the

giventrial Court has statute,the and the that, past,fact in the state
partycommittees of the Democratic occasionallyhave filled vacan-

countyincies tickets falls far establishingshort of an authoritative
practical construction of the statute.

It is our Royconclusionthat neither O’Briennor is entitled to have
printedhis onname the officialballot.

Petition dismissed.

JJ.,Branch and didBurque, not sit: the others concurred.

Coos,
No. 3486.3,Oct. 1944.
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HinJdey Irving Hinhley plain­A.(Mr. orally), for theHinkley &
tiff.

Edgar (by orally),and for the defendant White-M. Bowher brief
Company.andSavings Bank Trustfield

counsel forJohnston, During the course of oral arguments,J.
any lien for furnishedplaintiff willingwas to concede that waterthe

broughtnot withinlost suit wasthe owner had been sinceto former
This is correct.year chargeditem such owner. viewof the lastone

allprovide lien forunder consideration does not oneThe statute
electricity patrons parcelall acharges or furnished to ongas, waterof

separateA Accord-lien attaches for each account.real estate.of
yearshall continue for fromingly, provision that the lien onethe

against any patron prem-oncharged not certainthe last item means
Anycharged particularin a lienbut last item account.ises the

expired$45.05the owner to the value ofwater furnished formerfor
brought.suitpresentthe wasbefore

against$99.08ofquestion to accountprincipalThe relates the
that it had a lien on theplaintiff claimsRichard M. Bobst. The

notwithstanding the thefact that firstpremises this full amountfor
premises prioron to theplacedbank saidmortgage to the was

by this account. The statu-furnishing any of water coveredof the
existinganprecedence overtory lien water does not takefor rates

“ It is the char-so one ofmortgage Legislaturethe intended.unless
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arise, uponof law liens which considerations ofacteristics common
distinguishedpolicy, by law, as fromjustice operationand of liens

former, generalas aby statute, rule,thecontract or thatcreated
any toproperty ownership,referenceto the itself without andattach

rights in while the latter areproperty,all other the subordi­override
Sullivan v.prior existing rights Clifton,all therein.”nate to 55

inexpressed 33 Am.324,N. J. L. 326. This same view is Jur. 436
statutory“But a is for work notas follows: where lien beneficial to

property creatingand the statute the lien is silent on ques­the the
existingantion, prioritythe does not overlien take contractual

Among inthe cases cited latter work is Eccles v. Will,lien.” the
623, in a lien land repairs23 N. M. which it was decided that on for
upon precedencean did priorand work artesian well not take over a
mortgage, being upon question.”recorded “the statute silent the

Paper Co.,The case of Hudson Sav. Inst. v. Mills 58 N. Eq. 59,J.
existing mortgage superioran aheld to be to lien for water rents.

67, 68,pagesOn the Court said: “The extent of the lien to be ac­
quired must, course, depend wholly upon verbiageof the of the
statute; opinion onlyand I am of the the tothat statute which the
city appealnowcan to define that found inits lien is the enactment

1876, Now,. . . legislatureof the fact did contemplatethat the not
any great mayaccumulation of whywater rents be the reason it did

necessary provideitnot deem to prece­for a lien which shall take
mortgages compel keepdence over and their holders to strict watch

of the accumulation of water rents.” This case is commented on in
MunicipalDillon, Corporations (5th ed.), p. 2224,3 3, asnote follows:

provision“It has been held a statutory pricethat that the or rent
uponwater ‘shall a house, tenement,of be lien buildingsaid or lot

paiduntil the same shall be any expressor satisfied’ without provi­
sion that the lien priority mortgageshall take debts,over contem­
plates . prioritythat the lien . . confers no over the lien of mort­
gages premises supplied.”on the where the iswater The Court in

Corp. Tyson,Loan v. 184,133 Ohio lien, anyState 191 said: if“The
created,had been would subsequenttherefore have been to the lien

mortgage.”theof This respectwas stated with to a lien for water
andrates such a lien existingwas held to be tosubordinate an mort­
ingage Ordwayv. Kaiser, 90 Colo. 313. The municipalconduct of a

awater works is enterprise.commercial Shea v. Manchester, 89
547;N. Concord,Maltais v. chargesH. 86 N. H. 211. Its are for a

commodity sold and taxes, supportare not which are levied for the
government.of the Dunlap Gallatin 15Co.,v. Ill. 7.
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concerning any prece-isThe statute under consideration silent
mortgageexistingof the over an anddence Hen shows no intention

Legislature precedence.that there be such The statuteof the should
gas,charges“All as or electric gas,follows: water for wateris as rates

patrons anyelectricity city, precinct op-to in townfurnished oror
erating municipally gas, works,owned water or electric shall be-

any gas, electricityupona Hen real estate where such water orcome
yearfurnished, said Hen shall for one theand continue from lastis

gas, rates; maywater andcharged in said or electric said lien beitem
by city, precinct,in of town ora suit behalf said orderedenforced

charge plant againstor other in ofby commissioners board thethe
of such real The record inor owners estate. the office ofthe owner

department gas,of thegas, or electric water or electricthe water
charges electricitythe water orrates, gas,and for furnished asthe

maintainaforesaid, uponto suit such Henshall be sufficient notice
attachingpurchaserssubsequent or creditors.” Laws ofagainst

56,158, (R. L., 22). wording,s. c. s. The “shall become1937, c. 6
gas, electricitywaterupon any real estate where such or isHena

pre-indicate an that the lien shall befurnished,” not intentiondoes
phrase may“realexisting mortgage.an The estate” meantoferred

L., 7, phraseologyc. s. 21.right or therein. R. Theany interest
entirely correctly provision aexpresses the of Henthattheof statute

existing mortgage. Without other indications.to anis subordinate
wordinglegislative intent, it cannot be that the same indicatessaidof

upon pointthesuperior.Hen The silence of statute thethat the is
superiority existingthe anpriority to establish ofis sufficientof

LegislatureIfmortgage created water rate Hen. theover a later
precede pres-allintended that the Henshould other claims bothhad

easily expressed impliedhave or suchfuture,and it couldent
mandate.

uponlegislation may lightthrow some thehistoryThe of the
LegislatureIt Bill No. 74 of the of 1927.intent. started as House
only.cityin of Dover bill wasrates the TheThis related to water

precinct operatingin any city,rates town orto wateramended cover
any change relatingmunicipally water works without toowned but

recording. ProbablyHen,of its continuance or thosethe nature the
citybehalf of Dover did not intendthe bill on of thewho introduced

cuttingstep existing mortgages.a radical as undersuch
lightif in oflegislation, ambiguous, is construed theSometimes

utiHty thatInjustice municipallyjustis and fair. to a ownedwhat
re-in of accounts and that canrefuse service the case overduecan
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refusing priorityin it of itsdeposits so clear liens overquire is not
byare service andexisting mortgages which not benefited the the

it, priorityno control over thatof which have such can beowners
policy precedenceimplied. The wisdom or of such is forto besaid

precedencerespectthe thisLegislature and not courts. With tothe
Legislature has been silent.the

upon Savingsof Mechanics Bank v.plaintiff relies the caseThe
its299 Mass. 404. The Court announced decisionTaxes,Collectorof

existingsuperior mortgagetowater rates was anthe lien forthat
provisionof a of the law that: “The(p. 409)recital collec-after a

powers subjectand be to the same dutieshave the sametor shall
unpaid in of therespect to accounts as the case annualsuchwith

and of toestate, provisionsreal the law relative the col-upontaxes
non-paymentlandtaxes, the sale of for theof such annuallection

apply unpaidredemption of land so sold shall toand thethereof
42A to 42F.”charged upon real sectionsestate underaccounts

subsequent pur-$24.02respect item, the bank was ato theWith
mortgagesfar its second and third were concerned.aschaser so

enough satisfy mortgage claim,first andto the thisthere wasSince
regard$24.02.judgmentto for With to theplaintiff isthe entitled

subsequent pur-$99.08, the bank does not rank as aof thebalance
it the itacquiredthe deed title asbecause under foreclosurechaser

mortgages.thethe ofat creationexisted

the plaintiffJudgment $24-02.forfor

All concurred.

Hillsborough,
No.3487.3,Oct. 1944.

Mary May Papciak.Papciak,State v. alias


