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plaintiff’sThe experts permitted, subjectwere exceptions,to to
give testimony concerning hypotheses.certain Among them were
(1) hypothesisthe that the cord attached gotto the motor loose,
(2) hypothesisthe againstthethat motor knocked the wall of the
pit, (3) hypothesisthe that the motor had defective,become rather
than explosionthat the cause of the improperlywas the use of an de-
signed motor, (4) hypothesisthe that there a circuit, (5)was short

hypothesis bearingsthe that the of the motor onlywere warm. Not
so, expertsthe were inclined to assume two or hypoth-more of these

singleineses a answer and in a confusing manner. None of these
hypotheses except any supportthe third had inwhatever the evi-

anddence, sufficiently bythe fifth was ap-rebutted the fact that it
pears that the had runningmotor not been and could not be hot.

Presidingthe permits testimonyWhen Justice spe-such over the
objection hypothesiscific of counsel that the unsupported, nothingis

jurorsthan likelycould be clearer that the are into believe that the
of the hypothesis.mind Court there is evidence to thesustain The

only way prejudicethat undue can bybe avoided in casessuch is
apt given jury.instructions to the

If Brito Company, 163, anyv. 79 N. H. is still to followed inbe
case, nothing suggests Presidingthere is which that the Justice

jury guessing appliedwarned anythe to avoid as to the ofexistence
hypotheses. respect presentof these In distinguish-that the case is

Edgerly, 391,able. Palmer v. 87 N. H. 396. cannot, therefore,We
by expertassume that the was unaffected theverdict admission of

testimony upon nothing except conjecture.based If we so assumed
jurorswe guessing guessing,should be that the were not themselves

declaring fallaciously viewingand that we are an edifice of fact.

New trial.

Branch, J., did not sit: the others concurred.
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in itsBranch, positionJ. The is thusdefendant’s summarized
ofany agreement repair“In of to or retentionbrief. absencethe

familyby mayof not recoverlandlord,control the a member tenant’s
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injuriesof landlord forthe due to defect in premises.the demised
Bank,Flanders v. N. H.90 285.”

Acceptingthis as a law,statement of the plainit is that the«correct
inquirydecisive in this anycase be whethermust there was evidence

byof a retention of control roofover the the landlord. The case
arguedhas assumption by parties.been on this both

It appearsthus that the case of Culver Kingsley, App. 540,v. 78 Ill.
bycited the defendant, authorityis not an in its favor. There the

in opinion:Court said its only theory upon“The recoverywhich the
here could be sustained, would that questionbe the roof in was a
‘public portion building’of the and that control portionof said was

by landlord,retained who was thus obligatedthe to keep repairit in
for ofuse tenants of the building.”the common 76. 542. This is a
wholly questiondifferent posed bythat the infrom defendant the
present instance and indicates that the law of relatingIllinois to the
liability of landlords to their tenants differs that which prevailsfrom

jurisdiction.in this
In order to show that the defendant retained control of the

roof, plaintiffthe called as her first witness, Mr. Hebert,Raoul
general managertreasurer and of the bank,defendant who testi-

fied that premises bythe bank took over the 1938;foreclosure in
that inspectionthereafter he an andmade found that the shed roof

veryin poorwas condition. He further “Itestified as follows:
that Mr. Tondreau,recall agent,our mentioned that that was unsafe

and hangthat no one should clothes the roof. Ifrom Therefore told
to forbid go roof,him to on thethem and I think he said he had al-

ready told . . . youthem. discussionWhat did with Mr.have
tearingTondreau about down the roof? A. IAs recall it in dis-

cussing it I mentioned that we should tear it down, that it was un-
sightly servingand purposewas no thoughtbecause we at the time

usingthat no one was it. later,This was they supposedafter were
to have been notified not to use it.”

We think that foregoing testimonythe required that the issue of
control be submitted to jury.the The fact thatadmitted defend-
ant’s agent chargetreasurer told the in propertyof the to forbid the

byuse of the roof tenant,the unequivocalwas an manifestation of
it,control over and subsequentthe declaration of the treasurer that

the intended down,defendant to tear it was further evidence of de-
rightfendant’s claimed of control portion premises.over this of the

The defendant plaintiffcontended that the could not theclaim
benefit of Mr. testimonyHebert’s as an admission of control with-
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“I think hestatement,of hisadmitting the truth [Tondreau]out
cannot bealready told contentionsaid he had them.” This

admission of antestimony contained a clearadopted. Mr. Hebert’s
Whether Tondreauattempted byof the defendant.exercise control

inhe, fact,andhim,attributed to whethermade the statement
prohibi-plaintiff daughterto or defendant’sthe her thetransmitted

evidence,clothesyard, were,a on theof future of the roof astion use
jury.of fact for thequestions

court, that thedefendant, argument in this contendedThe at the
Leggett,Mrs. “is all sotestimony daughter,plaintiffof the and her

they are notbeyond question thatcontradictory as to demonstrate
argument,this the defendantsupportIn ofcredible witnesses.”

withinof the roof takenupon photographscertainprincipallyrelied
testimony regard-and herby Leggettafter the Mrs.a week accident

ofclaimed, (1) that an theSpecifically it is examinationing them.
taken from thetheythat could not have beenphotographs indicates

(2) they demonstrateby witness, and thatpositions described the
prior to theshown must have existedthat the holes in roof thereinthe

accident.
testimony as to theLeggett conflictinggaveIt is true that Mrs.

She deniedwere taken.places picturesfrom the differentwhich
to seethem, and it is difficultshe went the roof to takeuponthat

any position.otherpictures taken fromhow some of the could be
and the de-however, incidental onequestion, purelywas aThe

did notphotographsat trialno contention the that thefendant made
uncertainty pointtoas thecorrectly represent situation. Thethe

that Mrs.findingathey justifynotfrom which were taken would
stated at thismayIt well beLeggett was not credible witness.a

Wigmore’struth of Professorpoint recognizesthat this thecourt
“is inomnibus,inuno,maxim: inthat thestatement falsusfalsus

InsuranceHall v.Wig. (3d ed.) s. 1008. Seeitself worthless.” Ev.
H.Co., 91 N. 6.

de-wholly fails tophotographsof theThe examination sustain
of holesthey the existencepositionfendant’s that demonstrate

ofcontention theThisthe roof before the accident occurred.in
therefore,is,defendant overruled.

New trial.

All concurred.


