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No. 3500.6,Feb. 1945.

Company Hampshire.Service ofMinna Maiwald v. Public New

Bingham (Mr. BinghamDavis & Carletonand RobertP.McLane,
plaintiff.fororally), the

Booth,Wadleigh Langdell (Mr.&Wyman, Starr, Boothorally), for
the defendant.

to avoidJohnston, J. In order collision with an automobile
by Kulbacki,Frederick thedriven one defendant’s driver, Cochran
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stop.emergencyand an Bothby applied his brakes madename,
gotMr. Kulbackistoppedhad at Merrimack Street.vehicles

stop.frompullhad to out itsstart as the busslightly the better
fromthe 15 to 20 feet theproceeded southerly, busBoth vehicles

easterly of the bus. The bus driverand the car some 3 feetcurb
they opposite the second storenoticed the car when wereCochran

the two cross streetsStreet. The distance betweenfrom Pleasant
25 fromapproximatelythe was feetabout 250 feet. When buswas

right,Elm Mr. Kul-Street, which led from Street on thePleasant
righttowarning any sort,of turned hisabruptly, withoutbacki

go street. Whenpath of the bus to into the last-namedacross the
length in frontat a car ofturn,to Kulbacki the most washe started

at 8 tothe distance 10bus. Some of the witnesses estimatedthe
applied his brakescar,At of the turn of the Cochranfeet. the start

According himin about 25 to he missedstoppedand the bus feet.
stoppedheby inches; according4 or 5 to another witnessthe car

2 bus couldof the car. No claim is made that the havewithin feet
straight path followingit and so have easedgone in the wasfarther

throwing plaintiff,and the Mrs.application of the brakes avoidedthe
inMaiwald, applicationfrom her seat. The of the brakes was made

emergency. barely with the car.an It averted collision
abrupt inrequire anticipatedid not Cochran to the turnDue care

apath signalof without the car was not over carthe the bus when
onlyhadlength in front and the turn such that the bus driver awas

savinghim in todistance of 25 feet ahead of which take action.some
right way. AlthoughThe had of the driver was sub-bus driver the

ject righthad to untilreasonableness,to the rule of he the assume he
yieldknown that wouldotherwise,should have the car driver the

right way.of the of accident he hadUnder circumstances this the
right assumption actuallyto this until the car turned. The fault of

degreethe car not of or kind itdriver was such that should have been
anticipated in Finkelstein,as the case of Himmel v. 90 N. H. 78.

emergency not to of of theThe was due fault the driver bus. He
stoppedtestified that the car at crosswalk be-the Pleasant Street

pedestrians, although disputedcause of fact and is notsome this is
especially important. plaintiff argues that becauseHowever the he

stoppedpedestriansthat he did not see the until after he andtestified
because he could not recall from the car at the timehis distance he

stopped, inattentive,claimed it he was did not notice the turn of
forKulbacki as soon as he should have and was to blame theso

emergency. if andpedestrians, such,But failure to see there were
away particularfailure to recall the distance of the at a instantbus
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takingrespect placewith to that were thewere matters when driver
every withstraining Engrossedwas nerve to avoid collision the car.

operator reasonablycannotpurpose, requiredin this the of the bus be
picture.allto observe and to remember details of the From the

conditions,failure to note certain circumstances under these it can-
reasonably previouslynot inferred that he was tobe inattentive the

particularlycar,turn of the Kulbacki when all the evidence concern-
ing application of the that itthe brakes is was made when Kulbacki

shape;... inturn, quick,”to wonderful and “imme-“started
diately” swungcar around in front ofwhen the him.

speed of InarguedIt is that the the bus was excessive. consider­
verdict,for a or for aing a motion nonsuit directed evidence most

plaintiff regardto the be taken as true. With tofavorable should
sayspeedthe on the of the bus it is difficult to what evidenceevidence

plaintiff. traveling,is most favorable to the The faster the bus was
take in emergency.the less time there was for the driver to action the

pur­speed purposeis taken for one should be used for allWhatever
poses. goingOne witness testified that the bus was 25 to 30 miles an
hour, goingin of that he also it at anbut view the fact said was

where,ordinary speedrate of and that this was a business district
law, primalimit for lawfulaccording to the motor vehicle the facie

hour, testimony may'20 anspeed was miles this be unreliable.
speed Probablyputwitnesses the at 15 miles an hour. theOther

actually than 20 miles an hour. However itspeed was less is claimed
speedof at 25 to an hour.that there was evidence bus 30 miles

speed findablyfound to be unreasonable.Such could be Was it
Speed, not,whether or is not of an acci­causal? reasonable causal

speedit be said that but for the as it was accidentdent unless can the.
happened. true, speed, negli­not have Unless this is even ifwould

statute, only,in agent or violation of a is condition such as location is
frequently. outstanding emergencyThe cause of the and the acci­

abrupt onlyrightdent the turn to the of the Kulbacki car whenwas
length front,3 feet to the left and not over a car in in such a manner

only in of inthat the bus had about 25 feet front it which to avoid a
sayTo that under the an accident wouldcollision. circumstances

onlyhappened1 goingnot have if the bus had been at 20 miles an
guesswork. plaintiffrate The has failed tohour or at a reasonable is

conjectureexcept speeda matter of that unreasonable of theshow as
bus, any, helpedif to cause the accident. One is not liable for the

a of it. Martin v.aggravation of an accident unless one is cause
Speed merely it movementHodsdon, ante, 66, 70. because is is not
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preventsIt the onenegligence.evidence of is not causal unless it
indulging in or one threatened fromavoidingit from the accident the
escaping consequences.its

driver, caughtDue to of the the driver was inthe conduct car bus
emergency plaintiffan he not at fault. The claims thatfor which was

by leftturninghe should the to hishave avoided accident without
ifapplicationa of the brakes. This is true this asuch violent was

if therepreventingreasonable of the accident and was timemeans
Mr.adoption.for its Cochran testified that he could not have

by left, jury obligeda the but notturningavoided collision to the was
only away atlengthbelieve him. With the car its own most andto

start, turned to left3 feet to the left at the the bus could not have its
gotten sufficiently way giveon its the bus clear­until the car had to

notOn hand the driver of the bus could wait untilance. the other
space bethe end of 25 foot distance he had because some wouldthe

turn to left. It beenrequired for the execution of the the has
bus 6 or 8 feet the left of where itpointed that if the was toout

applicationactually would the Somestopped, it have cleared car.
required making themight gain suggestedbe to time forof the brakes

possible for theit would have been bus underleft turn. Whether
right to made a left turn andat the instant havethe circumstances

braking,a less the accident togained space for violent so thatthus
ahappened,not we do not know. It isplaintiff would havethe

jury conjecture. Amathematician. For the it wasfor aproblem
of theargument of a left turn is that the driveranswer to thefinal

plan.to to agive thoughthave time such He acteddid notbus
put proceeding straighton hard in ainstinctively and brakeshis

j prevent­inspace Hefor limited of 25 feet. ust succeededhiscourse
performance duty plaintiffof theIn the this wasing a collision.

and injured.from her seat No fault of the bus driver canthrown
upon unnecessarythis fact. It is to considerpredicated whetherbe

Cooleyv. N. theCompany, 460, 466 applies,in 90 H. asrule statedthe
thoughtfor and At the rate ofno time rational choice.operator had

hour,above, 25 to 30 an he had little over one-halfspeed used miles
speeda 15 milescollision;to avoid at the of testifiedin whichsecond

proper turning pointIf toby he had about a second. theothersto
distance,halfway assumingof the there to be suchwas 25-footleftthe

figures by givingshould be reduced one-half forpoint, the abovea
may appli­and It thatthought plan choosingto this it. be said the

injure plain­in a not so sudden as toof the brakes manner thecation
lengthen action,the time for but this idea would not bewouldtiff
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effective unless and thoughtuntil of and used. Failure to think
when there is time for onlyinstinctive action is not negligence.
Hersey v. Fritz, 91 N. H. 484; Railroad,Collette v. 83 N. H. 210.

Judgment thefor defendant.

All concurred.
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