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parcel of land” therein deseribed was furnished by Daniel B. Cur-
nane at the time of purchase and that Richard J. Powers holds “in
trust for the said Daniel B. Curnane an undivided half of each Par-
cel.” A former auditor of the Malden Trust Company testified that
the money paid on account of the purchase price of the Portsmouth
property as well as the money later paid to discharge a purchase-
money mortgage was advanced by the Malden Trust Company and
charged to Powers’ savings account in that institution. This latter
payment was made on August 27, 1928, a year and five months be-
fore the purported execution of the quitclaim deed to Curnane.

Fraud may be inferred from circumstances (Cavanaugh &c. Inc. v.
Barnard, 83 N. H. 370, 372; State v. Hale, 85 N. H. 403, 406; Knox v.
Perkins, 86 N. H. 66, 69), and while it should not be lightly inferred
(Jones v. Emery, 40 N. H. 348, 350), we believe that the facts and
circumstances here disclosed are so indicative of fraudulent conduct
that the plaintiff must be deemed to have established a prima facie
case.

Exception overruled.
All concurred.

Strafford,
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Ovila J. Gregoire, for the plaintiff.

James M. Jackson, for the defendant.

MagsLg, C. J. According to the defendant’s testimony, the
plaintiff had in his herd of cows a so-called fence-breaker. This cow
(a “big Holstein”’) would ‘‘ get her head through the fence and push
the wires up’’ and then ‘“ get her front feet through, and when she did
she would come through regardless of the barbed wire.” The dam-
age of which the plaintiff complains was caused by his herd after
they had escaped through the breaches in the fence which the Hol-
stein had made. After repairing these breaches on numerous occa~
sions, the defendant notified the plaintiff that he “could not keep
the fence repaired’’ any longer ““ because that cow would go through”
the fence as fast as he repaired it.

The fence, as described by the defendant, could be found to be
reasonably stout and sufficient to prevent ordinary livestock from
escaping. The defendant was not required to maintain an impass-
able barrier against unruly cattle (25 C. J. 1016, note 35) or to make
repairs which the plaintiff’s continued retention of a fence-breaker
rendered ineffectual. :

The plaintiff testified that ‘““there is hardly any fence that will
stop” a fence-breaker, but denied that he had had a fence-breaker in
his herd. On the other hand, one of the defendant’s witnesses de-
clared: “The big Holstein would go through the fence because it
didn’t make any difference if the barbed wire was there or not. And
the others if she made a hole they would follow, if she hadn’t they
didn’t.”

In view of this testimony, the contention of plaintiff’s counsel that
the evidence compels & finding that the defendant was negligent in
the performance of his duty and that the plaintiff did not have a

fence-breaker in his herd cannot be seriously entertained. Since
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from the testimony relating to the material issues opposite inferences
could reasonably be drawn, the plaintiff’s motion was correctly de-
nied. Webster v. Seavey, 83 N. H. 60, 62, and cases cited; Andrew v.
Goodale, 85 N. H. 510, 511.

This conclusion makes it unnecessary to consider whether the evi-
dence relating to damages is so indefinite that a verdict could not be
rendered in the plaintiff’s favor (see Trudecy v. Company, 89 N. H.
83, 84) or whether the plaintiff by failing to object to the submission
of the case waived his right to move for judgment notwithstanding
the verdict (Ezeter Banking Co. v. Taylor, 85 N. H. 458, 460, 461).

Judgment on the verdict.

All concurred.
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