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separatetered and litigation may properly warrant or-incidental
in theders defendant’s favor when he is not prevailing party.”the

opinionThe Woodbury, J.,of in Smith,the case of Brown v. 1
N. 36, 38, 39,H. concludes as anfollows: “The defendant here shows
inchoate title to seven of the impounded,‘creatures’ and that the
plaintiff wrongfully replevied from him.them He is therefore en-

judgment,titled to damagesfor and costs on respectivethe issues
in plaintifffound his favour. wrongful byThe shows a detention the

defendant, of replevied,one of the beasts and is,therefore entitled to
damages for such detention, uponand cost the third and fourth is-
sues.” See Cummings,Jordan v. N. H. 134,43 138.

questionThe transferred is answered in the affirmative.

discharged.Case

J.,Johnston, dissented: the others concurred.
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Jacobs and (Mr.Bernard Murchie & Murchie Alexander Murchie
orally), plaintiff.for the

Frank P. Arthur BergeronBlais and J. for defendants,the fur-
nonished brief.

Branch, plaintiff allegesJ. The in his bill that the defendants
days on,“on various and times wit, day July,from to the first of

1941, up continuallyto the date hereof have trespassed on the
petitioner’s lands on foot and with their Inautomobiles.” their
answer, say: highwaythe defendants “That a has been established

by prescription user,said road andover and that said road has been
by public” yeartheused since the request findings1894. No for of
having byfact been made itparties,the must be theassumed that

uponof the implied findingorder Court is based an that the existence
highway byof a was question is,established the defendants. The

therefore, presented, anywhether there is evidence that the road in
highway priorwas aquestion July,to 1941.

highway by“To establish a prescription appearit thatmust the
byway general public continuouslywas used the interrup-without

periodfor a twenty years (P. L.,tion of 74, 1),c. s. under a claim of
right permissionwithout the of Nashua,the owners.” Wason v. 85

192,N. H. 198. stated, presentedUnder the law thus the evidence
questionsthree of fact for the determination of trial 1,the Justice:

Did by public periodthe use of the road twenty yearsthe cover a of
Julyprior 1, 1941; 2,to allegedWas the use in-continued without

terruption by any paramount right;assertion of 3,and Was the use
of such a to findingcharacter as sustain the of trialthe Court that

road in question highway?the had givenbecome a We have con-
uponto the questions.sideration evidence each of these

element,1. With reference to the it ordinarilytime bewould
following plaintiff: “Q.sufficient to refer to the admission of the

youBut the road goodthat was there built enoughbefore was for
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anyone Q.campers and it? Itelse,and hunters wasn’t A. Yes.
allpupose right? purposeanswered all A. It answeredtheir their

Q. forty years? andright. they Yes,”And had A. tohad it for
whotestimony witness, Smith,the of his testified as follows:Alfred

“ you property?The withlong acquaintedHow have thatCourt: been
Q. [ByThe Mr.Fifty years, longas as I can remember.Witness:

who had occasionlong you peopleAs can remember haveasBlais]
Q. A whogo up gone upto A. Yes. manthere have there?

fishing up fishing?to A. He cer-go upwanted there went there
tainly Q. up camping?did. if a A.campAnd he had he went Cer-

Q. atainly. They pleasure,didn’t it but man who wanteduse as a
Certainly.”up However,to went . . ? A. inasmuch asthere.

contradictory testimony, mayit be well togavethese witnesses some
point following unequivocalout additional andthe evidence.

by hisquestionThe road in was the trial Court in orderdescribed
so-called, being the road which runsas follows: “the new road

southerly themain road Groveton and Berlin onfrom the between
westerly up the andso-called, dugwayof Mill Brook to roadside

bycampsthence to owned of the defendants.” Therethe certain
datingup and down Mill Brookwas evidence of considerable travel

to that1894, provefrom but the tended thisabout evidence also
early years entirelyin east the brooktravel was on the side ofthe

testimony,what “the old There was how-over was called road.”
ever, early 1916,that as a well defined road on the westas there was

passable by Theof the brook which was horse-drawn vehicles.side
in the with athat, year,witness stated that he went over road once

shot,pair of horses out a deer which hadbuckboard and a to haul he
again wagonand to haul furniturewith a small and a horse in some

”Vcamp up largeto a had built There a amountwhich he there. was
up”in Smith theof evidence effect that one Matt “fixedto the 1917

“if manroad on of and from that on athe west side the brook time
everybodygo uphad to there he and it.” Theoccasion went knew
adjoining inplaintiff the owner of lands this road 1934became the

improve loggingand at it to hisproceededonce to further facilitate
up publicoperations loggingand “for the other Thefellows there.”

“They any purpose;of ituse the road continued. have used for
anyone go up appearshad to there it.” It thus that therewho used

ample support finding of trial Courtimpliedwas to the theevidence
Julyupon 1941,the had in for more1,that new road been existence

twenty years.than
testimony gates,2. as to bars andconflictingThere muchwas
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by parties. testimonythe road installed various Thisfences across
merely pass uponCourt to topresented an issue for the trial as

interrupted byhad ofthe use of the been the ownerswhether road
evidence of kindadjoiningthe lands. The most definite this was

plaintiff that, 1937, gatein he erected a withthat of the who claimed
prevent people stealingroad in to from somea lock across the order

piled adjoining testimonywood which he had in field. This wasan
familiarbycontradicted several who were with the roadwitnesses

many years they anyfor and who testified that never knew of ob-
anywhere completeBut the tohighway.struction on the answer

testimony period prescription mightin fact that ofthis lies the the be
expired 1936, any attempts interruptfound to have in and to the

necessarily unavailing.thereafter,of the roaduse were
clearly appearedIt that3. from the evidence real basis for thethe

plaintiff’s public laydetermination to the road to travel inclose the
uponfact that it damagedthe use of automobiles wet weatherin

roadway, portionthe and a of hadconsiderable the evidence to do
bywith the it had beenquestion longof how used automobiles.

question appear anyThis not be of nowdoes to decisive issue before
rightus for consideration. do not subscribe to the view that theWe

acquired by user is no than the use. We think rather thatbroader
right upon formerlywhere the inis founded travel the modes usein

in itlocality, expand developmentthe will with the of meansnatural
transportation.of holding HampSuch was the in v. Pend Oreille

County, 184, 1918E,102 Wash. L. R. A. 400. As indicated in the
authority upon precise pointnote to that case this(p. 402), meagreis

supportbut such as have been found thatcases decision. See
Scott, 278, 279;State v. 82 N. H. Richmond v. Bethlehem, 79 N. H.

corollary81.78, rule,This result is a of the inwell settled this
jurisdiction, bya alone,that when is established use itroad is not
necessarily limited to the track and the ontraveled ditches each side.
Willey Portsmouth, 312;v. N. H. 303, Plymouth,35 v. 49 N. H.Coffin
173, 175; Morse, 9,State v. 50 N. H. 20. As above stated, there was
evidence that the road had used for earlybeen vehicular travel as

1916,as the from self-propelledand natural transition horsedrawn to
running period prescriptionvehicles did not the of the ofaffect or

rights thereby appearedIt that principalthe obtained. the use of
by cutters,lumbermen, farmers, hunters,the road was wood fisher-

camps in neighborhoodmen and the owners of located the of Mill
anduse, slight volume,Brook. This while of wasintermittent

(Salminen Jacobson,characteristic of the kind of road claimed v. 83
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finding bya219),H. was sufficient to sustain the Court thatN. and
by prescription.highway hada been established

Exceptions overruled.

the concurred.Burque, J., dissented: other

expressednoconcurring: findingThere as toPage, J., was the
way. mayrights in Thethe defendants’ the order benature of

way aby implied finding public high-either that the isansustained
way to inway private right appurtenantit a of land whichthat isor

plaintiff recognizedThe thisan interest. whenthe havedefendants
ground uponthat there was no evidenceexcepting to the order on the

byobtained a rightfound the defendants dedi-it could be thatwhich
toway publiccould not be found aIf this becation or otherwise.

ampleexpressed,been there ishighway, as which doubt has evi-to
of appur-are lessees of the owner landthe defendantsdence that

has for much thanway been used more thetenant to which this
period.prescriptive

findings uponof whichJ., dissenting: In absence theBurque, the
impliedopinion that we must assume anbased, I ofdecree is am

questioninthat the road has been deemed to befinding to the effect
highway.publica

thethat the facts most favorable to defendants toto meIt seems
can summarizedbe as follows: Previouspropositionsuch aestablish

to the main haddugway highwaythe was overaccess fromto 1917
yearas In road,known Mill Brook. that theof island whateast

mainlygo-back loggingused for purposes,roadknown as a andtote
barways were,by Smith, but wires or foroneimprovedwas some

maintained across the south entrance to the roadpurposes,different
But automobile was known to1937. one havefrom on tothen

by1923, engineer.inonce,but a civil Thethat and thenroad,used
yearsthe duringto used road those wereonly known haveothers

during hunting fishing seasons,andfishermen, the andandhunters
campdefendants, Pike,of built a inby One theon foot.them

question,and to and fro over the road inland, traveledon leased1938
says goinghad inthough 1929,he been there sinceon, hefrom then

year. old, higha From 1924 or 1925 on,timesprobably half a dozen
and aT Fords could be were used to limitedslung Modelcars such as

he had been in there atestified that once withOne witnessextent.
generalveryThere is someearly 1916. testi-Ford, probably as as
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people usingseen themony road,to effect that have been butthe
mostly andinvariably sportsmen, foot,limited to on onit is few

part road haul out deer.over of the to Theoccasions with teams
road most fixeswitness who to have used the the the maxi-one seems

by him in to sixteen.trips yearmum made one
land in theplaintiff purchasedIn an extensive tract of1934 area

by loggingthis old In order to facilitate hispartlycovered road.
Millroad, Brook,a new on the west side of theoperations he built

partlyahighway for considerable distance over landfrom the main
atwhich he had aowners,other with one of least mutualof two

land, joinedone which roadagreement for the use of another’s the
High Bridge dugway.or hadat the He troubleold road or near

stealing wood, fences,of so he erectedpeoplewith some his wires and
key.lockbarways, kept also,and of them under and He aftersome

atsign Road” the of thewhile, put upa a “Private entrance road.
expense.ownimprovements to the road were made at hisThe

owners, probably two,was that other at leastThere also evidence
partsimprovements to some of the oldhad also some road inmade

lumbering operations,toorder to enable them conduct their but no
any improvementsmade the newplaintiff road,other but on atthe

highway point juncturethe of withleast from the main to the old
that Stark,was no evidence whatever the town of inroad. There

located, expended any moneywhich these lands were ever whatso-
building, upkeep, repairfor the or maintenance of eitherever one of

anyroads, supervisionnor had orthe two ever exercised control
bylaid out requiredover them. The roads were never as law.

90,L.,R. c. s. 2.
of leases over lots ofacquiredTwo the defendants some land for

1,camping purposes; 1938,the first November and the second
theyFrom1,November then on undertook to travel1940. over

camps. did objectroad to have access to their notthe new Plaintiff
they they goon or far as withlong foot,traveled as couldas as their

provided they limited to the of the roadcars, themselves use when
indry. wet, rainy seasons, the ofit was When use automobiles

plaintiff objected, but nodamaged road, avail,so to hencethe the
injunction.forpetition an

in the case show the road to be aPhotographic exhibits one-lane
terrain, it,rough with bars across and with the floor ofroad, over

anythingbridge High Bridge goodas but in allcondition,the known
negative a the waywhich tend to and disclaim substantial use ofof

by public.the
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anyoneto see how canof it is difficultproofOn a statesuch
“Apublic highway.be aquestionthe in toseriously contend road

way publica toby long usage. But becomemay provedhighway be
publicthea to show that accommo-in such asmust be used manner

and it is the of thehighway,it to be a that intentionrequiresdation
public.” Barker v.waythe to theland to dedicateowner of the

Nudd, 327,H.v. 23 N. 337. EvidenceClark, 380, 383;4 H.N. State
may long been athave accustomedpeoplethe that someto effect

purposes passlimited toyear and for certainof thecertain times
plaintiff’s property, on foot andof road onportionover some the

to itvehicles, is not sufficient establish as ateams,with or motor
enoughgoes provefar thatunless evidence topublic highway, such

a highway (Barkeror asmade, repairedway opened,the had been or
lacking utterly inis thissupra, 383), which latter evidenceClark,v.

Nudd, supra,it in v.may here,be said as was said Statecase. It well
privateway character,of the was in its338, “The use made339, that

most, only occasional,and attrifling amount,was ingeneral;and not
certainly. . a useyear.of . Such wouldparticularat seasons the

necessity androad, consequently,apublicof a forfurnish no evidence
publicto from use andof to use is be inferrednone a dedication such

uninterruptedthat an andnecessity. ... It is evenwell settled
way twenty is not conclusive evidence ofyears,of a forconstant use

Nashua, 192,H. andright.” 85 N. 198 casesSee also Wason v.a
cited.
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