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isamount,and a different and that thelater borrowthree months
isblank, bookkeeping.”in It ob-they signed to savereason are

toof banks was unknownjected practicethis Massachusettsthat
Estoppel upon theThompson. does not rest elementsEllaMrs. J.

of that itsignificanceThe custom is substantiatesa theof contract.
good upon part pledgee.the thefaith offindingthe of

Ella J.probateof of the will ofwas introduced theEvidence
and of codicils made25, 1932, twoThompson executed November

respectively. rulingfinal ofApril 14, 1938, TheApril 26, 1935, and
onlyas to codicilsthat evidence was allowed thewas thisthe Court

purpose showingof an admission of the executorlimitedand for the
mentally competent thewhenthe testatrixthat he considered

A.applicationIt is true of Williamwere made. that thecodicils
prior appoint-for allowance of the codicils was made to histheFoster

althoughdutyit ofas However was a the executorment executor.
act wasperformed legallyhe became such. Thenecessarily before

clearly appearan not asin evidence as admission. It doesproperly
any findingLucy,v. N. H. that of the trial Court was160,in Doe 83

It must assumed as stated inupon incompetent evidence. bebased
ordinarily anyrid his of im-that a of fact can mindcase trierthat

inby notproduced properlymatters evidence.pression

Exceptions overruled.

All concurred.

Hillsborough,
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Chretien & Craig (Mr. orally), plaintiff.Chretien for the

Alvin (by orally),A. Lucier brief and thefor defendants.

Marble, applicable presentC. as case,J. So far to the section
chapter5 of provides every106 of the Revised Laws that onvehicle

any public highway, stationarywhether in motion,or “shall have
attached orlight lights, displayedto it a which be so beshall as to

rear,visible from and during periodthe front the from one-half hour
after sunset to hour ofone-half before sunrise.” Causal violation

legalthis statute a H.Herrick,constitutes fault. Eastman v. 87 N.
58; Frost Stevens, 164,v. N. H.88 167.

Section chapter prescribes penalty9 of 106 a for a violation of sec-
5, providestion and section that or10 the driver custodian of the
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responsible party, toshall be deemed the liablevehicleunlighted
it ques-is at leastIn of this last-named sectionpenalty. viewsuch

responsible plaintiffbe to theif defendants could heldtionable the
lightor attach a to theof either Plantier tothe failure Labriefor

however,question,that for we believeneed not decidewagon. We
entirelyis to establish the fact that thethe evidence insufficientthat

inlight wagon question was the cause of theof a on theabsence
injury.plaintiff’s

rainingit hard thatplaintiff that, althoughtestified wasThe
the for a ofmorning, could see ahead of him on road distancehe
on front fender of histhirty forty lightor feet and that the the

properly adjustedand wasbicycle a direct beam that distancethrew
path. Subject exception,in the defendants’objectsto his toreveal

bicycle lightexpert lights threw a diffusedan on testified that the
However, testimony,and a thisbeam for much shorter distance.

true,if not our ultimate conclusion.does affect
Street,a toward Elm and theHanover Street ran “down hill”

Although affirmatively theplaintiff coasting.was he answered
question, you your way pay“Did all on thereat times attention

description his notto road ahead?” his of conduct isthe detailed
goingin “I fromaccord with this answer. He testified: wasstrict

approached Street,IStreet,to west on Hanover as Wilsoneast and
alongmy anyI to left traffic and I continuedlooked and didn’t see

Street,down and traffic at Ashland and there wasn’tlooked for
milkstraight ahead, wagonI and thisanything there. Then looked

my wayin and it I didn’t seewas I swerved to the left to avoid but
it time.”in

:testimony respect lampthe is followsHis with to electric street as
“Q. youlight lighted nightWas the ran into the ofstreet the rear

Q.wagon? pretty good, brightmilk wasYes,this A. sir. It a
you go yourwas A. . . As from tolight, Q.it? Yes. . would home

your place youearly morning months,of work in the for some did
lights alongoccasion to the athave notice street the intersections

Q. they bright lights,And all nice,Hanover Street? A. Yes. were
—Q. nightthey? youA. And had theweren’t Yes. this one the

— good bright,accident that and it and wasn’t it?lighted,was was
A. Yes.”

According plaintiff’s testimony,to the back end of milkthe the
wagon was “five or feet east of west curb of Ashlandsix the Street.”

raysIt lamp,must have been visible in the of the street which was
located “five feet east of the curb on the east side ofline Ashland
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Street,” if, despite plaintiffand visibility,its the did not see the
wagon accident, is,in to avoid it in opinion,time the our a matter

conjecture whetherof sheer he would have seen it ifsooner the
statutory requirement had Railroad,been observed. Collettev. 83

210,N. H. 215.
concerning rainyThere is no evidence the effectiveness a nighton

lighta of aof such as the driver horse-drawn vehicle reasonablywould
required display.be to See Eastman v. Herrick, 60,87 N. H. 58,

Moreover, during ninetymost of the61. feet which intervened
plaintiffbetween Wilson and Ashland Streets the lookingwas to his

right. finally straight ahead,When he looked it was too tolate avert
a collision.

suggestions already apply equally plaintiff’sThe made to the con-
wagon lighttention that the failure to maintain a could be found to

negligence.actionableconstitute
only specificThe other claim of fault is that didLabrie not drive

occupyandright stripfarther to the the narrow of tarvia which
argue ifbordered the cement lane. Counsel that this had been done

happened, bicycleaccident would not havethe since the struck the
wagon close to the left rear wheel. As we evidence,view the such

precaution was not onlyextreme demanded. Labrie halted his team
milkrequiredfor time it forthe short Plantier to leave a bottle of

apartments in oppositeat each of two the house on the andcorner
placethe street to the waiting.then cross where Labrie was The
right-handwagon standingwas on the of partside the traveled of

brightand a light. pastthe road near electric street It was half two
morning expected.in the when little traffic was to be On these

jury reasonablynot findfacts the could that in stoppingLabrie where
ordinarydid was not in ofhe the exercise care.

unnecessaryThe we have reached makes it to considerconclusion
ofthe contention defendants’ counsel that not,Plantier was farso
discloses,as the evidence a of defendants, or,servant the if was,he

authority delegatethat he had no to to performanceLabrie the of his
duty as driver.

Judgment thefor defendants.

All concurred.


