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Carroll,
No. 3517.Apr. 3, 1945.

Auger & a.A.Freelove M. Glines v. Lawrence

orally), forRogers (Mr. Rogersand Preston B.N. SmartWilliam
plaintiff.the

Harvey (Mr. CooperHall & Grimes and & McDonaldCooper,
for theorally), defendants.

that ofonly question argued is of the constructionPage, J. The
French, July 9, 1897, the otherdeeds, one from Richardson totwo

date,thatdate. Prior toRichardson,French to of the samefrom
thirty of land onin common acresRichardson and French owned

and allnortherly by the Horne land onNeck,Wolfeboro bounded
thirtyby Winnipesaukee. partA of the acres wasother sides Lake
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by above mentioned. The deed from Richardsonthe deedsdivided
descriptionof a tract whosemade the latter sole ownerFrenchto

pointat abeginning twenty-on the shore of the lakelinesfollowed
southerly dividingwall the andfrom the Richardson Frenchfeetone

northerlyland. Thence the line northfrom the Horne ranland
twenty-three feet, leavinghundred andwest' one to thedegrees89

strip controversy.intwenty-one foot which is now Thethenorth
twenty-one stripwesterly of the tract was another foot whichbound

part “Hopewelland is now a of theand Road.”north southran
conveyedto French alsofrom Richardson another tractdeedThe

description“Hopewell Road.” After the ofpresenttheofwest
appear: hereby agreedwords “It is betweentracts thesetwothese

adjoiningthat the land theof deed first aboveparties thisthe
extending to land of Horne and alsoparcel and said thedescribed

parcelsdescribed shall used inabove be commonbetween theland
requiringThese are the...” words construction.passway.aas

conveyingRichardson,French to two lotsfrom souththe deedIn
by separatedRichardson to and eachconveyed French fromthoseof

Road,”“Hopewell appear.similar words The de-by theother
only passway personalwords athat thesecontend createdfendants

appurtenance runninganand not with the land.parties,theto
largely the in-their contention on lack of words ofsupportThey

creating passway.the thatclause While lackin theheritance
many jurisdictions,in it is not conclusive here.conclusivewould be

123, Compare also,N. H. 140-146. Low v.Furbish, 68v.Smith
elsewhere,H. While our rule has been criticizedN. 36.Streeter, 66

preventing partiesofmerit the intention of thethe“does haveit
by a technical rule of law.” 17 Am. 944.Jur.being defeatedfrom

court, givingconstruction is for this full force toofquestionThe
Superior Court to andas the facts circumstancesfindings of thethe

of twothe deeds between Richardson andpassingthesurrounding
they expressdid in of aintention view considerationWhatFrench.

deeds, surroundingof the and of thecircumstancesof thepartsallof
putRichardson and uponFrench the instru-constructionpractical

Digest, 473-476.Hening’sments?
only way approachthe of Richard-that to theuncontrovertedIt is

by privatea right wayof Horneland was over theFrenchandson
“Hopewell NothingRoad” is an extension. canwhich theland, of

passwaythe second mentioned in two deedsthat theclearer thanbe
“Hopewell Road”) necessarywas as a means ofof theparta(now

westerly(1) conveyed bythe lot Richardson toby land toaccess
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French, conveyed by Richardson, (3)to and(2) to both lots French
ownership byinsouth retained commonto all the land farther

absolutely necessary byIf not for accessand French.Richardson
byconveyed (nowRichardson to Frenchland to the shore lot owned

by wasplaintiff part defendants),in and in the it atpart by the least
necessityto that lot. and conven-a Thereasonable convenience
French,to Richardson toonlynot and but theirience extended

recognized convenience,While it is that merein title.successors
aimply grantwill not of an easement when therenecessity,unlike
Fisher, 424, 425,H. andgrant (Goudiev. 79 N. casesno words ofare

why may not be con-mutual conveniencecited), no reason is seen
surrounding purposefor the ofof thesidered as one circumstances

purportwords that onconstruing express, ambiguous,but their
an easement.granttoface

circumstances, French,Richardson andsay that under theTo
assigns,and to aomitting speak of their heirs intended createby to

toappurtenantnot the lands in-to andway personal themselves
imply purposea todeeds,of would createexchangeinvolved their

seriouslyway that would affectrights of describedto therestrictions
lightlyintention is not tolands. That berespectiveofthe sale their

be aIt would notto men in their situation. reasonableascribed
rights “Hopewellin Road” do notthat the thesaytoconstruction
practically by the defendantsthe This is concededrun with land.

necessaryis forpassway questionin not usethey that thearguewhen
by to her tract south ofhas access land theby plaintiff, since shethe

“Hopewell Road,” and to the waterof theby meansdefendants’
defendants’,north and of the front onlots,of her southbecause both

nearly questionon beforeis conclusive thelake. The concessionthe
passways.to If anapplyin the bothwords deedsus. The same

fairly contemplateditcontemplated one,as to waswasappurtenance
nothing implyis to a distinctionother; and betweenas thereto the

failed,the hadascertainingof constructionIf meanstwo. otherthe
any meaningthat to thedoubt as shouldwould demandthe situation

favorably grantee. Runnels,to the v.Bullenmostbe resolved
125;Herbert, 120,35 N. H. Sanborn v.Nutting v.255, 258;2 H.N.

342,82 N. H.330; Huckins,Smart v. 349.316,H.Clough,40 N.
passway ques-the inthe soil ofconveyances of 1897 retainedThe

1903,of and French. Inownership Richardsonin commontion the
lot he had fromand Lewis Rich-to Shaw the shoreconveyedFrench

substantially from the earlier de-descriptiona alteredardson, by
abefore, on the lake shore atbegan, asnorth linescription. The
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twenty-one southerly plaintiff’sfrom land,the Hornepoint feet
ninety-two “bywesterly eight passage-ran feet and inches athence

by “by passageway.”and various courses said Thisway,” thence
by fact that timedescription is the that at the road asexplained

(to north)Road” Glines lot“Hopewellto crossed the theused the
ninetysome“passageway” westerlythe more thanand entered feet

ashore; then, southwesterly southerly curve,in andlakefrom the
“Hopewell Long agojunction with Road.” thisa the coursemade

the and “Hope-so as not to cross Glines lot to enter therectifiedwas
southerlyRoad” on a direct course.well

argue plaintiffthat there was no reason for theThe defendants
exceptany “passageway” partof the that of itportionto useever

thecrossing following “passageway” “Hopewellto thein or1903
not conclusive. still remainsBut that is It true that theRoad.”

passway1897 a commonexchanged in described as the wholedeeds
runningtwenty-one strip, including partfoot that to the lakeof the

itof called a from thepasswayand the 1903 lake. Theshore, deed
portion privatethat toonly is whether was andquestion Richardson

appurtenant to their lands. It is true also thator the deedsFrench
Shaw, grant wayand from Lewis a rightand to ofLewis,to Shaw

and right wayHorne land “over the of firstthe above de-over
way“passageway”the all thescribed,” but still runs from the

“Hopewell Road” to the shore.present
legatees Maryand of Shaw toA from the devisees one Faulk­deed

30, conveys1929, Apparentlythe shore lot.ner, October French
“Hopewell Road” had then beenway straightened,to the forthe

precisely in fromwhole tract described the deedthe is as Richardson
however, strip thirty-three (33)It “a of landexcepts,French.to

way.”toadjacent right waywidth . . . the of No ofrightinfeet
by exceptthis deed over thespecifically granted land,Horne butis

stripnortherly by dispute westerly bythe in andit bounded “ais
Road”).(the “Hopewell is, however, generalpassway” There a

appurtenancesandprivileges belong­of “all to thegrant the same
’’ fairly any appurtenantThis could not be construed to excludeing.

Ipswich Factoryway specificallyof not mentioned. New &c.rights
ByBatchelder, subsequent3 H. conveyance,v. N. 190. worded

substantially same, Realty Corporationthe 1929 acquiredthe title
lot, excepting thirty-three foot stripshore the off theto the French

lot, “adjacent right way.”of as to thepart the described ofnorth
CorporationRealty plaintiff by descrip-deeded in to theThe 1938 a
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survey, privilegesa with “all theupon ap-new andbasedtion
purtenances.”

devisees, 1939, thirty-in thelegatees conveyedandThe Shaw
northerly beingBrummitt, twenty-the linestrip to onefootthree

Horne land. insoutherly Brummitt, 1940,from the con-feetone
only thirty-threethe strip,not foot alsothe butveyed to defendants

twenty-one strip runningfoot and nextland in the east westtheall
beingland. ofHorne This the state the titleplaintiff’sof thesouth

Superior Court, correctlyin the itwas first heard wasthis casewhen
no tothe defendants had color of title the soiland thatruledfound

procuredThe defendants thenquestion.in from thepasswaytheof
and aFrench of the fee of thein title of Richardson deedsuccessor

subjectstrip. any right wayThis last deed is to oftwenty-one foot
The forstrip. reopenedthe case was furthermay overexistthat

inand introduced evidence.hearing, this deed
surrounding exchangeReturning to the circumstances thenow

found, competent evidence,on1897,in the Court belowof deeds
“ gettingwas adays stripthis used as means of off theIn earlierthat

inand as to lakein the an outlet the the sum-by teams winterlake
convenient,and if notevenThat it was thus useful neces-mer.”

andtheory intended,that Richardson Frenchsupports thesary,
naturally imply, make this astriptheir deeds toofthe wordswhat

plaintiffnot to the of theway If dedicated usein common.right of
high bank,which had a itlot,Horne she testifiedrespect to herwith

by plaintiffto the tract owned the nextappurtenant southwas made
By description, the latter has a ontract bankdefendants’.of the

passway questioninby the owner of theand the useshore,the
appurtenance. As far appears,a as thisconvenientbewould

only naturally waystrip ofis the convenient accesstwenty-one foot
proceeding, whoparties to this hold title from com-lake for alltheto

heavily as a that throwsThat bears circumstanceancestors.mon
of those common ancestors in title. seeon the intention Welight

bythe of otherwise wasdeeds 1897 than doneto construecauseno
below.the Court

Decree affirmed.

All concurred.


