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Merrimack,
No. 3523.May 1, 1945.

SterlingRestaurant, v. TheNardini’s Inc. Restaurant
& a.Co., Inc.

(by plaintiff.Charles Tobey, orally),W. Jr. brief and for the

Upton (Mr.A. Levensaler,W. Robert and Laurence I.W. Duncan
Duncan orally), for the defendants.

Page, J. The that “Giuseppemaster found Nardini carried on a
long widelyestablished at 6 North Main Street and wasbusiness

throughoutknown Englandnorthern New a owneras restaurant
. . . had upbuilt it that ‘Nardini’ a reputationso was word of wide
and of considerable invalue connection with the restaurant business.
Signs bearing widelyhis name were scattered over this andstate
elsewhere. Financial him . . . .troubles overtook . . and he filed
on or about 13, 1935, petition askingJune a . . . torightfor the
reorganize Bankruptcyunder sec. 77B of the Act. petitionThis

filedwas of... as treasurer the G. Nardini . . .Company, which
the namewas under which . . . beingthe . . . car-business was

ried on.” The CompanyG. Nardini corporation.was a
Further found,facts as far are opinion,as material for willthis

•stated in Uponbe substance. bankruptcythe Unitedpetition, the
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an formation of apermittingorder theDistrict Court issuedStates
on of ofassignment, terms,an certain the assetsto takecorporation

right to name “The Nar-debtor, good and the use thewill,the its
forplanNardini.” The re-Company,” the name “G.dini but not

failed,having the Court orderedin manner Districtorganization this
the cor-propertyto the of debtorBankruptcyin sellthe Trustee

Januaryaccordingly 28, 1936,on tomadeThe wasporation. sale
sale,Company. The ofcorporation called The Nardini billa new

Court, in-authority thespecific from Districtin withaccordance
Companygood and the exclusiveof G. Nardini“all the willcluded

Company abridge theG. Nardini not totheto use name butright of
name in business orpersonally to use his own hisof G. Nardiniright

formally byconfirmed the DistrictThis sale wasotherwise.”
Court.

arguebe that the that thepoint mayit defendantssaidAt this
Company,Theright anyno to name but Nardiniuseplaintiff has

give rightthe to them to theapparent that intention was theit isbut
tangible property conveyed,thegood will connected withNardini

Company, purchaserG.the name Nardini if thethe use ofeven to
thing rightthe toonlyThe was of G. Nardini usewished. excluded

The rightname “in business or otherwise.” thus re-own hishis
bylimitations prescribedto him he must use under the lawserved

to be The order ofcompetition, later discussed. the Courtof fair
intended to remove those limitations.not have beencould

Company, turn,inpurchaser company, The Nardini fellThe
11, 1939, assignmentit anAprilfinancial troubles. On madeupon

creditors, May 1939, assigneestheof its and on 24,for the benefit
Canachelos,to Economu and Costas “to-propertythe Costassold

goodwill” rightand the to the use of the name “Thegether with all
Company, Againnot the name G. Nardini.” there isbutNardini

conveying everything goodintention of attached to thethe obvious
except rightthe of G. Nardini to use his own name. Economuwill

corporation, plaintiff,a new andand Canachelos formed the con-
it, August 19, 1939, property goodthe withveyed to and thewill,

rightto G.limitation as the of Nardini.same
Meanwhile, spring 1936,in the or of Giuseppesummer Nardini

began corporationto work for the in adefendant restaurant known
Sterling aCafe, appearing upontheretofore as the name an exterior

sign upon employedand also the windows. After itelectric Nar-
corporationdini, placedthe defendant then the ofupon top its elec-

sign larger sign arrangedtric a much with the “NARDINI”letters
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being largervertically, prominentthe letters much and more than
“Sterlingthe horizontal Cafe” below. Within three hundred feet

diagonally Street, signand Main the electric theacross was that old
long in aused,Nardini had form thatRestaurant the defendant

corporation vertically largein letters;imitated —“NARDINI”
horizontally,and in smaller lettersbelow the word “Restaurant.”

The master that the “natural result completelyfound is to confuse
identity the ... to strangerthe of two restaurants confuse the

thewho has seen advertisements both below and above Concord
and elsewhere.”

appears to be restaurant,The evidence uncontradicted that the
bought by manygood plaintiff, yearswhose will was had forthe

popularly Restaurant,”been known as “The Nardini a designa-
agreement by signtion carried in substantial the electric and the

advertising conveyedthat had to plaintiff’sbillboards been the
by Bankruptcy. (Seein inancestor title the Trustee Cain’s Lobster

512;Cain, Wrightv. 312 Restaurant Co. Company,House Mass. v.
name,690). Restaurant,” ap-67 Wash. The identical “Nardini

andpears upon windows,the defendants’ namethe “NARDINI”
by prominent of confusingis far the most feature the defendants’

sign.electric
purchaser goodofThe ruled that the will and trademaster names

by assignees protectedbankruptcy againstin a sale or a sale will be
competition by ruling amply byabankrupt,unfair the sustained the

Competitionin Nims, Unfair andauthorities cited Trade Marks
(3d ed.), ruled, correctly, right80. He further and that ofthe G.

personal of carryto his name didNardini the use not with it the
competitionto in unfair ofright resultinguse it the sort from the

confusing signs in this case.use of
corporationwent to work for defendant in 1936,When Nardini the

found, limited;duties,his as the master were “he was to advise but
power purposeno to direct. The admitted of employmenthad his

to draw business from standSterlingat the was his old at 6 North
Main and to draw business from out of theStreet state where the

than reputation.”had a widename Nardini more state G. Nardini
rightclaimed to the of the namethe sole use “Nardini.” He

brought plaintiffrestrainequity use, pro-a bill in to the from its a
ceeding pending yearswhen died and not untilhe dismissed several

hissubsequent docket,to death. After that case was off the the
plaintiff brought proceeding,this which the master found under the

by quarrelednotis barred laches. Nardinicircumstances with the
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withemploy, and, consistent his claimcorporation, itsleftdefendant
injunctionan“Nardini,”name obtainedright to use theto the sole

inby corporation,of the the defendant conse-against use namethe
corporation’spart the defendantof the “Nardini” ofquence which

Nardini backa time. Then went towas covered forsignelectric
incorporation and until he died latefor defendant 1939work the

place ofof at the defendants’permitted the use the name business.
tointestate, assignedhis children theirdied,After G. Nardini

(italicsright,all as inherited theirSophiamother their from father
gen-Nardini in connection with thesupplied), to “the trade-name

In ofin said Concord.” considerationeral restaurant business the
of defendant corporation,to five shares of the stock theissue her of

assigned corporation righttheSophia to that “exclusive toNardini
in the restaurant business in said Concord,the name Nardiniuse

Sterlingduring corporate of the said Restaurant Com-the existence
Incorporated.”pany,

injunctionplaintiff’s unqualified againstansoughtThe bill the
by injunctionname “Nardini” the defendants. Theuse of the rec-

Superiorby byordered the Courtthe master and was aommended
present beingatprohibiting only such use “as isqualified one, made

by as willby defendants, anythe or such use them create confusion
plaintiff.”with ofpromote competitionunfair the business theor

exceptions save to theThe have waived all that denialdefendants
pointthebill,their motion to the which is soleof dismiss discussed

argument. is,argument substance,and Their inin their brief that
—right getwhat itplaintiff unqualifiedhad no to did not an in-the

plain-the name thejunction against the use of Since“.Nardini.”
to ofexcepted unqualified injunction,tiff has not the denial an the

by nowargued openthe defendants is not toquestion decision.
subjectHowever, questionsthe is of such interest that some and

position may properlydoubts about the defendants’ be expressed,
wayby of dictum.

bypoint byThe main made the authorities cited the defendants is
bankrupt’s gooda business will andthoughthat trade name have

bankruptanother, rightsold still has the to hisbeen to the use own
competing partnerbusiness, individual,in a as or aname stockholder

corporation Concedinga name.bearing pointof his the as one of
may personalgeneral truth, spe-it doubted this right,be whether

cifically attempted byto tobe reserved Nardini Districtthe Court,
operate vacuum, bankruptin a that maycan so the authorize the

anyof his in in which no ownershipuse name business he has interest.
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employed by corporation,was the defendantG. NardiniWhen
agreement 27, 1936,dated March it wasconformably a writtento

power thanemployeean without to do moremadeclear that he was
liabilitycorporation was under no to takeand that theadvise, least

subjectcontrary, Nardini was to the direc-but, on theadvice,his
ofcorporation.of In consideration themanager theof thetion

agreed that the defendant cor-created, Nardiniemployment thus
in form of Nar-signs “bearing the name someuseporation could

placed signthat when once the saidbeing understood... itdini
of saidwithout the consent thenot be removedsigns shallor

corporation’s manager.Manus was the defendantManus.”
convey right name,to use his this con-thecould thusIf Nardini

byone, which Nardinian lostto be irrevocableveyance seems
possible conveyit for him toright that waspersonalall hisforever

residuary personalany right to usehim withIf it leftto another.
being purely acompeting business, right,thatin his ownhis name

andappear expiredhave with his decease betoone, wouldpersonal
his estate.advantage tonoof

employmentif Nardini’strue, agreementan thatwas, isitThere
months,within six inresult,corporation shoulddefendantby the

optionshould have thebusiness, Nardinidoubling the defendant’s
in at its then bookhalf the businessa interestfor cashpurchasingof

partbecoming owner or stock-of hischanceThis remotevalue.
anything,to andusing name never camehisin a businessholder

byin No case citedany the business.had interestNardini never
bankruptaby us, has ever held thatdefendants, or discoveredthe

in business from a busi-right to his namehis useseparatemay thus
may convey ainterest, or that he tradelegalahe hasin whichness

bypartlyin owned at leastbusinessacquirednothe hasname which
Nardini”),for “G. that Nardini(exceptnameThe tradehim.

alreadya waswith such business ownedin connectionacquiredhad
rightpersonalin title. Whateverpredecessorby plaintiff’sthe

name,in his own it would seemfor himselftradehad toNardini
anyconvey that unattached to busi-right,topowerhad nothat he

arrangement made, asof the hemotiveThe obviousof his.ness
awaywas to drawundisputed evidence,uponmasterby thefound

will andvery good tradepredecessors theitsplaintiff andfrom the
circumstances,all it isUnder thethey paid.hadfor whichname

by Nardini with the de-agreement madethethatpossibleat least
purelya fraudu-“theft,”or awas a “sham”corporationfendant

Chapman L. E.convey nothing. v.couldthattransactionlent
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Co., 1059, 1068;dissenting opinion163 N. Y. S. Pitney,Waterman of
in 98;J. Waterman Co. v. Modern Pen 235 U. S. H.Co., 88, John

Wigmore in Law Rev., 178,10 Ill. 185.
may be, rightthat the that signedHowever Nardini had after he

agreement a purely personal rightthe of 1936 was to use his own
personalin his own right, already suggested,name business. That as

estate,was not an asset of it did heirs,his not descend to his and the
corporation nothing by assignment Sophiadefendant took the from

Nardini, gavemuch it inhowever return.
qualified injunction actuallyBut the inissued this iscase sus-

if unqualifiedtainable even an not been,one would have and arewe
upon injunctionnot called to decide that an unqualified against the

anyuse of the name “Nardini” in fashion would not have been
proper existing injunctionunder the facts. The sort of ordered

bybelow is sustainable under the authorities cited the defendants.
veryUnder circumstances, signsimilar the use of an electric bear-

“Ralph”ing the name or “Ralph’s,” popularthe ofname the
plaintiff’s business, in formerlywhich defendant hadthe been in-
terested, enjoined thoughivas even the defendant could still use his

in competingown name a in partner.business which he awas
Ralph Brothers Furniture Ralph,Co. v. Pa.338 360. The name

plaintiff’s place“Nardini’s Restaurant” was what the of business
by yearsAvasknown for at twentyleast before the defendant cor-

poration infringed upon its use, claim,with less it seems, than
Ralph in justhad the case cited.

22In Harson v. Halkyard, 102, byR. I. also defendants,cited the
partner,the Harson,defendant’s named was rightheld to have the

engage competitiveinto a partnerbusiness as such and to authorize
of by partner.the use his name his But the particularlyCourt

emphasized pointthe that there was no resemblance between the
signs, bylabels and advertisements used the two concerns, and the
only confusion resulted from the ofuse the name of the defendant’s
partner. Obviously, however, defendants, presentthe in case,the

guiltyhave been of plaintiff’sintentional interference with the busi-
byness the designedly confusing misrepresentations.use of

A bythird case cited the defendants is Horlick’s Malted Milk Cor-
poration Horluck’s, (2d)v. F. 13, defendant, though59 where the

prohibitednot usingfrom own competitivehis name in his own
enjoinedbusiness, causingAvas from confusion, only bynot adver-

tising in plaintiff’s,forms similar to the usingbut also even from his
possessivename in (Horluck’sthe form or Horlucks).
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Undoubtedly, legalmost for the defendants isthe favorable rule
Giuseppeif engagedin cases. Even Nardini hadas stated these

havebusiness, name,his own he could not usedin his own under
competition, by way confusingof andof unfair mislead-the forms

corporation guiltythe has ofing public, that defendant beenthe
he, himself, so,not have done heyears.for If could couldnine

heirs,right,no nor could the mastergive the defendants such his as
properly ruled.

Exceptions overruled.

J. was the others concurred.Busque, absent:

Hillsborough,
No. 3528.May 1, 1945.

Company.GeorgeJoseph v. Flanders HardwareBlais

orally), plaintiff.and for the(byE. Nourie briefPaul

for defendant.(by orally),Lucier and theAlvin A. brief


