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513,77 N. H. and cases cited.French, 509,Anderson v.of his death.
Curtiss, Senior,in “said T.alleged petitionIt is the that Malcolm

by aday November, 1942, and is surviveddied on the sixteenth of
children, Curtiss AddomsB. and two Charlottewidow, Curtiss,Alice

Assuminghis soleCurtiss, Junior,T. heirs-at-law.”and Malcolm
Massachusetts,law the in-theallegationtruth of this under ofthe

fund shouldMalcolm Curtiss in the trustfrom the interest ofcome
paid persons.be to the above-named

discharged.Case

All concurred.

Merrimack,
No. 3541.5, 1945.June

ValleyH. v. Suncook Railroad.Arthur McAllister

(Mr. orally),UptonRobert I. Duncan Duncan forW. and Laurence
plaintiff.the

orally),Piper, Godfrey (Mr. PiperHollis & forSulloway, Jones,
the defendant.



401

plaintiff employedon which the was asC. J. The trainMarble,
toward abacking from the Suncook station switchwasbrakeman

duty open the train couldplaintiff’s to before beit was thewhich
Barnstead. The trainCenter consistedand headed towardturned

car, baggage,which was divided intoand a combinationengineanof
Atcompartments. the rear of this car there waspassengerandmail,

depth.ininchesopen vestibule sixteenan
uprailroad a train had beenof the that when madeIt was a rule

chargein stand on thebacking, the trainman must rearwasand
riding hose,hand on the valve of the socar with hisof theplatform

airhose,this which was attached to the hose ofBy means ofcalled.
apply blow thetrainman could the brakes or whistletrain, thethe

demanded.occasionas
comply with this rule on the afternoon of theplaintiff did notThe

step, two-rungor atladder,fit to ride on an iron thesawaccident but
plaintiffraining hard,It andof the car. was thecornerleft rear

riding travelingthat in the short distancefor thereas a reasongave
steponswitch it was safer to ride the ironto thefrom the station

vestibule,of car to the which wasaround the end theto climbthan
plaintiff againstriding, the was crushedslippery. While soandwet

had been left on a sidetrack without suf-a boxcar whichend ofthe
clearance.ficient

employeethat an cannot recover undergenerally heldIt has been
Liability injuryAct if his is due to his diso-Employers’the Federal

specificstanding Railway,or order. Van Derveerv.a ruleofbedience
Valley RailwayIn v.979, and cases cited. Unadilla Co.(2d)F.84

disobeyed requiringwho an order139,U. S. a conductorCaldine, 278
him passingawait the of another train was killedhis train toto hold

opinionIn the course of the Mr. Justiceensuing collision.in the
Companycannot hold the“HeHolmes declares: [the conductor]

of athat followed disobedience rule intended tofor a disasterliable
it.”prevent

of to whatin the briefs counsel as effect theis no discussionThere
assumption mayof ofabolishing the defense riskof 1939amendment

principle plaintiffin a where thecaseupon the above-statedhave
particu-of the railroad and chances theintentionally violates a rule

Railway,In of Wilsonthereby the case v. 78 N. H.incurred.lar risk
disobeyed promulgatedaplaintiff rule forthe his143, where142,
that, any negligencein ofCourt asserts the absencesafety, theown

plaintiffrailroad, it is immaterial whether theof theparttheon
working proper protectionof without the orthe risk“assumed



402

doing.” suggestsnegligence Hand, J.,in Learnedof soguiltywas
(Vannegligence Railway, supra,not Derveerv.“indiscipline” isthat

Railroad, App. (2d)case of Leet v. 60 Cal.and in the recent982),
of anthat since the amendment 1939 interstate818, it is said814,

primary duty rule, “as inmay plead the held Unadillanotcarrier
Caldine, 278 U. S. 139.”Co. v.Valley Railroad

subject is not toof the essential the deter-However, consideration
presented. The mere infraction of aquestions hereof themination

plaintiff’s rightall conclusive of a tois not in casesruleparticular
351; v.Railroad, 348, Railroad,78 N. H. Roccov.Castoniarecover.

designed protect“topresentin case was275. The rule theU. S.288
track.” It had no relation toprotect people on theandtrainthe

preventnot intended to accidentsadjoining tracks and wasoncars
Railway&c. v. Riggs,Seeby inadequate clearance.caused Norfolk

(2d) 612, 613.F.98
operations the defendant’s brakemen rode onshiftingMoreover, in

plaintifftime,” and the testified thatfreight cars “all theofthe side
particularthisdown to the switch “onbackingwasthe trainwhen

stepon of the com-had ridden theyard,”of the heoutmovement
employedA who had been“many brakemantimes.”bination car

that had “had occa-years stated hefor fourteenby defendantthe
throw the switch” and that agoingin out toto ride theresion

particular“thisat the switch ongetto offwho hadbrakeman
steps upor in the vestibule.”on theride “eitheroperation” would

knowledgewithcharge the railroadsufficient towasThis evidence
finding that theand to authorize a de-questioninpracticeof the

Seecompliance with the rule. Willison strictdid not insistfendant
399, 401;H.Company, 75 N.453;H. v.75 N. WilletteCompany,v.
83 N. H.545; Company,Norton v.543,N. H.Mills, 81Ducas v.

407, 409.
daythe before the accident.in on the sidetrackwas setThe boxcar

bypushed in theand the car wasopened the switchplaintiffThe
trainman,temporarily as “cut theactingconductor,engine. The

sufficientlypointa which he deemedatfrom the locomotive”car off
that he determined thistrack. He statedthe mainfromdistant

reaching formain line and the“standing beside theby merelyfact
placed,had hewhere the car beenplaintiff knewthecar.” While

was insufficient.know that the clearancehe did notthatdeclared
negligentlywasfind that the boxcarproperlyjury couldThe

conductor without ade-by defendant’stheon the sidetrackplaced
reasonably to haveoughtthat the defendantandquate clearance



403

step at endanticipated plaintiff mightthat ride on the the of thethe
spaceinjured by of the lack of be-combination car and be reason

respect Kenneyfromtwo cars. case differs in this v.tween the The
Railroad, N. H. 495.92

of theplaintiffThe testified that on the afternoon accident he rode
step with his back toward theon the of the combination car switch

engineer stop,to but that heintending signalto when “didn’tthe
If, contend,get engineer’sthe attention.” as defendant’s counsel

“shabby attempt” plaintiff’s part tothis was a on the make his
reasonable, attempt mightsuchposition stepon the seem indicate

preclude recoverynotconsciousness of a weak cause but would as a
Railway, 190,law. v. N. H. 194.matter of Masterson 83

may plaintiff ridingIt be that the in as he did and inconceded
failing two cars was into ascertain the distance between the some
degree negligent, but that fact not entitle the defendant to adoes

contributory negligence Employers’verdict, since under the Federal
Liability merely plaintiff’s recovery.aAct diminishes the amount of

Judgment on the verdict.

All concurred.

Rockingham,
No. 3542.5,June 1945.

Grinnell,Herbert L. Trustee v. Thomas F. O’Brien & a.


