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any power.” Restatement, 343,an intent to exercise Property, s.
(1). Again, “although authority contrarythere is some to the in a

generallyitjurisdictions,few is held that where there is no reference
power property subjectin to the which isthe will the or to the matter

thereof, operativeand the will is the aid apower,without of the
general bequest not, statute, operatedevise or will in the absence of

power.”an of the 41 Am. Jur.as execution 839.
only the will of Robert E. FaulknerNot does contain no reference

power appointment directly through descriptionhis either orto of of
property subject power,the that is the of the but also the record is

any that of ansilent as to circumstances would be evidence intention
power. provisionsto the Either he was satisfied with the ofexercise

forgotin an powerhis father’s will default of exercise of the or he the
right given requiredhim. In ofeither event evidence the intention

jurisdiction lacking.in a power powerthis for the exercise of is The
Any mightthat Robert had was not exercised. interest that be

goes augmentdescribed as his to the shares of the children of his
brothers.

E.K., A.,The children of Herbert Frederick John C. and William
shares,inper stirpes equalFaulkner take the trust fund one-fourth

group.to each

Appeals sustained.

inMarble, J., partC. took no the decision: the others concurred.

Hillsborough,
No. 3553.6,Nov. 1945.

Nettie Marshall,F. v. A. Ex’x.Theresa Sullivan
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(Mr. orally),D. and Albert Terrien Terrien for theJohn Warren
plaintiff.

Ivory (by orally),C. Eaton brief and for the defendant.

Marble, C. J. The defendant’s answer contains a denial of the
allegations plaintiff’sof the togetherbill with a brief statement to the
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thateffect no demand was upon bymade her as required section 1 of
chapter (R.302 of the L., 355,Public Laws c. s. 1), and that suit was

brought yearsnot “within two originalnext after grantthe of
(P. L.,administration” c. 302, 5; L., 355, 5).s. R. c. s. This answer

a inplea plaintiff’sis sufficient bar to the claim. Amoskeag Mfg.
Barnes,v. N. H. 25,Co. 48 29.
plaintiffThe contends, however, that the sections above cited do

applynot to the an involvingmaintenance of action a trust relation-
ship allegedsuch as that here to exist.

It is true that there are cases which hold that where one seeks to
representativerecover from the an specific property allegedof estate

byto have been held in decedent, seekingtrust the he is not payment
of a claim from obligedthe assets of the estate and is presentnot to
his claim under a requiring presentedto bestatute to the.claims
executor or administrator suit. In Dutard,before See re Cal.147
253; 34 C. 677;J. S. Anno. A. L. R.34 389. But these cases are not

interpretationconcerned with the of statutes identical with our own
and inare not accord with the trend of our decisions.

purpose statutoryThe provisions relatingof our to demand and
orderlyto limitation of actions is expeditiousto secure the and settle­

ment estates. Cutter, 461, 465;Preston v. 64 N. H. Sawyerof. v.
efts, 393, 5,J­ 70 N. H. provides394. Section which that no suit shall

againstbe an (seemaintained administrator or L., 352,executor R. c.
1) any againsts. for of action deceased, beguncause the unless it is

yearswithin original granttwo next after the of administration, has
applyheld onlybeen to not to actions at equity.law but to suits in

Sugar Fairbanks,RiverBank 131, 139, 140.v. 49 N. H. On the other
hand, statutory recognition givenis to the fact that maysection 5

hardshipwork in instances,individual a rightsand claimant’s are
substantially augmented by chaptersection 28 of of355 the Revised

(P.Laws L., 302, 28), grantsc. s. which to the anclaimant extension
of in bring justicetime which to if equitysuit and require it, pro­
vided the claimant chargeable“is not with culpable neglect in not
bringing his suit within bythe time limited law.”

presentThe broughtsuit is property allegedfor restitution of to
have been held by the testator as a constructive trustee. “A cause
of mayaction for by lapserestitution be barred of time because of the
provisions aof statute of limitations.” Restatement, Restitution, s.

(2).148 And propertywhere is transferred a personto under such
dutycircumstances that he is aunder to make restitution, and the

right to restitution becomes barred,thus “the longertransferee no
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179,Id., s. commenta trust.”upon constructivepropertytheholds
17, 20.Forbes, N. H.University 88also, v.Americana. See

bringtoplaintiffthe suitthat ofthe failureIt is our conclusion
actionpresenther unlessby section 5 barredthe time limitedwithin
provided byof time asrequired an extensionequityandjustice

theon the issue offinding the trial Court28, the ofand thatsection
right to theplaintiff’sof theneglect isculpable conclusiveplaintiff’s

Cloutman, 88 N. H.Sons v.Emerson’sof that section. Seebenefit
59, 62.

Exceptions overruled.

All concurred.

Merrimack,
No. 3509.4,Dec. 1945.

Perkins & a.Everett G.

v.

HampshireCompany &of New a.Public Service


