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requiresquestionto of a no considera-exceptionThe the admission
tion, likelyas the same situation is not to recur.

New trial.

Branch, Johnston, except as toJ., J.,concurred. concurred the
expressed regard Carpenter,in v. H.views to Straut 92 N. 123 and

265,N. shouldDupuis,Bennett v. H. which cases he believed be92
overruled.

InMarble, J., Burque, J., dissenting: opinionC. and our the
(Laws 1937, 69) designed “only modify”c. toamendment of 1937 was

123,v. 92 H.Carpenter,the of Straut N. 124.rule the Johnson case.
aoperator vehicle,If fit to motor hisoperatethe is foundunlicensed

to is if is unfit infailure have a license immaterial. But he found this
(orrespect presumption unfitness),not of his lackdoes rebut the of

applies.a license is material and the rule of the Johnson case

Sullivan, No. 3558.
2,Jan. 1946.

O’Grady Deerya. v. L. a.Eleanor P. & Frank &



6

plaintiffs.(by brief),H. for theHoward HamlinLeahy andD.Albert

(Mr. BrownStanley M. BrownandDavis & CarletonMcLane,
the defendants.orally), for

surviving to befor a husband entitled toIn orderMarble, C. J.
seized,” heof which his wife “diedof the real estate isany “portion”

by curtesy right,his homesteadthe and“his estaterequired to release
359, s.L.,R. c. 13.writing in the Probate Court.by a filedany,”if

however,necessary present case,in the sincenotwasa releaseSuch
con-question.real estate in On theseized of thedid not diethe wife

inremained the husbandof the whole estateto and seisintrary, title
immediately upon his death.joint wife’ssurviving tenantas

curtesy joint-inof an estate helddower norcan be neither“There
of aProp., ed., 868),s. and the deedWashburn, 6thtenancy” (1 Real

guardianship, “passesnot undermentally incompetent, butperson
2107;voidable, (Id.,void” s.regarded as and notonlyisseisin,a and
354,H.Butterfield,Hall v. 59 N.Stevens, 133;N. H.v. 48Youngsee

302, 304).Ledoux, H.v. 92 N.356; Oullette
presentin the instance be-are voidsuggestion that the deedsThe

incompetenceof his mentalDeeryA. was aware wife’scause Edward
with anoccasionally said . . . that a contract“It isis untenable.

contractingto theis knownis void if his conditionpersoninsane
meaning voidused asvoid in cases must bethe word suchButparty.

is,thatrepresentatives,or hisperson,the insaneoption ofat the
with anto enter into a contractis doubtless a fraudItvoidable.

(Rev.Williston,knowing 1 Contractshis condition.”personinsane
done,is the same ruleAnd where this250, pp. 740, 741.ed.), s.
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equitablein cases of another fraud where“applicablethatgoverns as
236,Wells, 197 Ind.sought.” Wells v. 248.isrescission

yearstwenty-five priorsome to herin bill that foris theIt stated
competentmentally to conductDeery was notdecease, A.Jennie

knowing fact, pro-thishusband,and that hertransactionsbusiness
inof the deedsundue influence the executionby fraud andcured

disadvantage,might acquire, plaintiffs’toorder that he thequestion in
death, ofestate, upon por-her instead theof his realwhole wife’sthe

Deeryhim; that A. inheritedentitled Jennietion to the statutewhich
sister, September 30, 1936,onfrom a who died andestateher real

plaintiffs seek have annulled were ex-which the tothat the deeds
14, Deery January 23,Mrs. on1936; that diedon Novemberecuted

Deery 10,on 1944.1943, Edward A. died Novemberand that
25, noJanuary 1945,filed until containsbill,The which was not

alleged discovered, anynor ex-to the fraud wasaverment as when
delayapparent seekingin relief. avermentplanation for the Such

required. Page,in v.were, opinion,our See Stearnsexplanationand
S.) 819,U.(487 How. 829.

is invariable rule that one who would seek the cancellationIt the
stepsprocured by fraud must to that end withinof an instrument take

discoveringafter that fraud has been com­a reasonable time the
Judge Stone, 593, 607; Willoughbyv. 44 N. v.mitted. Probate H.of

205, Amey, 462,H.Moulton, 208;N. H. Bechard v. 82 N. 471.47
delay onapparentan unreasonable is the face theMoreover, where of

delay bybill, propermust account for and thatplaintiffthe excuse
mayallegations, byif to do the bill be de­so,and he fails attacked

241; N.188, Whidden, 303,Am. s. v. 67 H.murrer. 19 Jur. Whidden
304.

presumeof presentFrom the recitals the bill it is natural to that
Deery,of A. atplaintiffs,the heirs Jennie must have known the time

being.Deery’s conveyedhadMrs. estate was administered that she
away real estate she had and she the neces-the inherited that lacked
sary properto If thecapacity execute a deed. such weremental

fairly satisfactorycase, found, in theit could not be absence of a
excuse, plaintiffs diligent bringing andbill,that the were thein

delay for inespecially explanationdid the call view of the fact that
passedno action was taken until the time had when the husband could

rights.or curtesyto retain his and homesteadelect whether to release
McCulloh, 662, 675,v. 149 676.See Atkinson Md.

applicable . .equitable quitedoctrine of laches is .“The broad
allowinginjustice ofirrespective any statute,of is based on theand
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on a billrecovery explanation giventhe stated in where nofacts is of
delay appears to have been toa which unreasonable and have worked

401,1injustice.” Whitehouse, Equity Practice, 400, note.
Lyndeborough,ofIn case Chamberlainv. 64 N. H. 563, 564, 565,the

equityrule in is,it is said: “The well established that if partya is
guilty delayor inof laches unreasonable the of his rights,enforcement

thereby equitablehe forfeits his claim to relief. . . . unexplainedThe
any legalplaintiffsof the to take action periodfailure whatever for a

of a rightmore than two and half months after accrued;their and
expense,until the had obligations,after town incurred assumed and

bringschanged position,its this case far within the rule.”
bill presentthe in caseSince the contains no asdefinite statement

acquiredto plaintiffsthe knowledgetime when the of the material
based,facts on the bill is and since allegedwhich the facts indicate

delay seekingan in for norelief, explanationunreasonable which is
given, the order must be

Demurrer sustained.

All concurred.

Hillsborough, No. 3560.
2,Jan. 1946.

Lovejoy (Alfred Gaunt, interest) v.William R. C. plaintiff in

Asa Ashworth.


