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Hillsborough, No 35­
5,1946.Mar. 7­0

Dwight Clapp.v.State Frank

CountyBroderick, Solicitor FrankJ. Vincent and R. Kenison,
Attorney-General (by brief), for the State.

(by orally),ThomasJ. Leonard brief and for respondent.the

quashThe motion toBurque, properlyJ. the indictment was
required“All is to isthe State do to describedenied. the offense
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inform, sufficient definite-the withfully and to defendantfairly and
v. 92Fogg,of Stateof the accusation.”ness the nature and cause

presentin casecited. The indictment the309,N. and cases308,H.
charges with therequirements it defendants theftwhen themeets the

per$33.50 thousand feet.of the value of20,000of board feet of lumber
definite; trees,it cannot meansufficientlyisof lumber”“Board feet

they sawed,intoproductsthe areetc., to saw and whichlogs, suitable
by defendant.as contended the

form,as “timber sawed into merchantableis definedLumber
Dictionary.WagnallsFunk & New Standardespecially boards.”
staves, etc.,split boards, planks,or into“Timber, esp. that sawed

” (2dDictionary More-ed.).New International. . . . Webster’s
company from theemployed by the whichbeenover, Clapp had

kind ofalleged been stolen and knew the boardslumber was to have
sawing.companywhich wasthat

testifyinvestigating officer, to thatwitness, was allowedA state an
(Par-to this officer that heParmenter, Clapp’s accomplice, stated

taken,lumber was that the lumbermenter) Clapp when thewas with
heby Concord, Massachusetts, and thatwas them todelivered

Immediatelyby$6.00 after this(Parmenter) paid Clapp.a loadwas
the Court instructtestimony Clapp’s counsel moved “thatdefendant

by againstnoany Parmenter is evidencejury that madethe statement
juryjury disregardinstruct the to have theClapp, and that the Court

againstnoby as evidence whateverthe confession made Parmenter
only Clapp.The evidence is that he was withClapp. The Court:

againstThey consider that in connection with other evidencecan
exceptionI so them. Your is noted.”Clapp, so will not instruct

though inby Parmenter, properof madeAdmission the statement
case, Clapp’s case, implicatein him. Tohis not be admitted tocould

BightsIt of of Bill ofdo so was error. was a violation Article 15 the
provides righthas a “towhich that a defendant meet the witnesses

against testify, Clapphim to Parmenter not so wasface face.” did
right face,todeprived of to him face to himhis meet cross-examine

fully hisheard in defense.”and so “to be
jointor declarations of a co-defendant cannot be usedConfessions

joint co-defendant, admitted,and ifto incriminate another because
against declarer, jury be instructedcompetent as the the should that

C. s. 2154.against accomplice. 852,it the 16 J. Seebe usedcannot
Sweatt, 418,H. 420.Burnham v. 16 N.

against the acts andbe a co-defendant declarationsTo admissible
during pendencythose, only, which were made and done themust “be
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enterprisecriminal and in object.of the furtherance of the criminal
“If placeacts and declarations took a subsequent period,the at

merely ofare, therefore, pastand occurrences, theynarrative must be
rejected. admissible, theyTo be must have been concomitant with

principal, act,the and so connected with it as to partconstitute a of
gestae.”res Larkin, 39,the State v. N. H. 44.49

In the case the confession orinstant declaration was made months
committed,after the was arrest, presenceoffense after and not in the

mayof the other defendant. It that in theybe the latter may,event
conditions,under certain become admissible. We do not have to

decide this here. The should have onjuryCourt instructed the the
confession,of properlimited effect the and its application, even

though requestno arguments.further written was made before The
sufficiently (1) immediatelymatter was called to the Court’s attention

testimony, (2)the immediatelyafter the introduction of and after
charge, requirethe to proper Railroad,instructions. Burke v. 82

361,350, grantedH. and cited. to requestscases Failure have theN.
error.is reversible
exceptionsThe other need not theybe considered at this time as

may in trial.not recur another

New trial.

All concurred.

Rockingham, No. 3548
2,Apr. 1946.

Harry Georgev.C. Estes Arthur Leathers.


