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enforced it at any time during the lifetime of Mrs. Davis. The fact
that she was willing to forbear collection of her just dues is of no
consequence. The services rendered were of the kind that both the
recipient and the party rendering them must have understood pay-
ment for same would be expected and made. The executor recognized
the validity of the claim, the estate’s Hability therefor and his obliga-
tion to honor same, and paid it.

In addition to arguments already advanced and considered in the
Haley case, the State undertakes to liken the proposition of law in-
volved in cases of this kind, to that of annuity contracts, and takes
the position that implied eontracts are to be considered in the same
light. There is no analogy between the two. The type of annuity
contract referred to is an investment whereby the annuitant pays a
single sum to an insurance company which in turn agrees to repay
said sum to the annuitant in stipulated sums and at stipulated times,
and if at his death the company has not repaid the whole amount to
him then the balance is to be paid to designated persons as benefi-
ciaries. It is considered as a transfer made during the lifetime to take
effect after death, contingent on there remaining an unrepaid amount
" and surviving beneficiaries. Central Hanover Bank &c. Co.v. Martin,
129 N. J. Eq. 186; Gregg v. Commissioner, 315 Mass. 704; Bayer’s
Estate, 345 Pa. 308; Day v. Walsh, 132 Conn. 5. These cases cited by
the State reveal nothing which lends support to its position.

For this reason and those already elucidated in the Haley case, we
again conclude that the claim is not subject to tax, and the executor
having paid same under protest, is entitled to reimbursement.

Appeal dismissed.
Kenison, J., did not sit: the others concurred.
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Brancr, J. It was conceded that the defendant, on or about
February 20, 1941, withdrew the sum of $9,562.36 from the plaintiff’s
savings account in the City Savings Bank by means of an order pur-
porting to be signed by her, and applied the same in payment of two
notes for $5,500 and $4,000 alleged to have been signed by the plain-
tiff. The notes were not in evidence and the plaintiff denied that she
ever signed any notes to the defendant bank. She also denied signing
the order against her savings bank book which was in evidence, and
introduced evidence that the signature upon it was forged.

The defendant’s evidence tended to show that Mrs. Lavallee at her
home on May 9 and May 29, 1940, signed notes for $5,500 and $4,000
respectively, to secure which she “put up’ her savings bank book in
the City Savings Bank by signing, in the presence of defendant’s
caghier, two orders against said savings account, the first for $5,500
and the second for the full amount due upon the account, which was
designed to cover the amount of both notes. At the time of the first
transaction the defendant simply placed the proceeds of the $5,500
loan to the account of the plaintiff’s husband, Leander Lavallee.
When the second loan was made, the defendant bank issued a check
to the order of the plaintiff in the sum. of $3,980. This check was
given to Leander Lavallee at the bank and he later returned it with an
endorsement purporting to be that of the plaintiff.

Defendant’s exception to the allowance of the amendment to
plaintiff’s writ will be first considered. It is plain that the plaintiff’s
claim of conversion had two possible legal bases, one, that the defen-
dant appropriated her bank account and sought to charge her as
surety for her husband in violation of law, and two, that her signa-
tures upon the check and order in evidence were forgeries. The
Court’s order allowing her amendment to the original declaration
merely allowed her to state both of these grounds. Whether justice
required this amendment, and whether the trial should proceed upon
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both counts, were questions of fact for the Trial Court. Morgan v.
Joyce, 66 N. H. 476; Genest v. Company, 75 N. H. 365. If the defen-
dant’s rights could have been prejudiced in any way by the order that
both counts be tried together, this result was obviated by the subse-
quent order of the Court withdrawing the first count from the con-
sideration of the jury. No way in which the defendant could bave
been harmed by the procedure followed has been suggested to us by
counsel or by a reading of the record. This exception is accordingly
overruled.

We have difficulty in following the argument of the defendant that
its motion for a nonsuit should have been granted. It is thus stated
in defendant’s brief: “The evidence fails to establish a relationship
between the plaintiff and the defendant; therefore there is no duty
incumbent upon the defendant, contractual or otherwise. ... The
plaintiff, herself, denies having any connection or business transac-
tion with the defendant. Any connection, accidental or otherwise,
between the plaintiff and the defendant did not create any duty
between them. Therefore the plaintiff did not have any legal com-
plaint against the defendant. . . . "

If the defendant possessed itself of the plaintiff’s money and applied
the same to its own uses, all the requisites of a conversion would seem
to be present (See 53 Am. Jur. 811, T%¢. Trover and Conversion s. 8),
and the only question remaining to be decided would seem to be the
legality of the means by which the change in possession was accom-
plished. This was the question submitted to the jury, and the motion
for a nonsuit upon the ground stated was properly denied.

In this connection should be considered two other claims of the
defendant which are argued in its brief under the heading, ‘“Verdict
against the weight of evidence; The plaintiff is estopped by her con-
duct.” We there read: “Even though this is a case at law we believe
that equity rules should apply” and aceordingly it is argued, 1, that
“the plaintiff should be barred by her laches and conduct from sus-
taining her suit,” and 2, that she is “equitably estopped”” from making
her present claim of forgery.

It is a sufficient answer to the first of these contentions to point out
that the present suit was brought well within the period of the Statute
of Limitations, and the desire of the defendant that “equitable rules
should be applied” to establish a shorter period of limitation cannot
be gratified.

The defendant’s claim of equitable estoppel is based upon the
testimony of the plaintiff that she did at one time give her husband
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her bank book to be used as collateral to secure a note for $1,000, and
it is said, “she set her book in motion to do wrong and mislead anyone
who came in contact with it. If her husband misinformed her, that
was not the fault of the bank.” If the plaintiff intrusted her bank
book to her husband for a limited purpose (which would be in accord-
ance with their previous conduet as disclosed by the evidence), and
he misused it to accomplish an entirely different result, this would not
constitute a sufficient ground for denying the plaintiff’s claim in the
present case. The defendant claimed to have acted, not upon the
strength of Mr. Lavallee’s possession of his wife’s bank book, but
upon her signature to various documents in the presence of its cashier.
‘Whether she in fact signed these documents was the question tried.
The possession of the bank book by her husband was a minor factor
in the situation and cannot, especially after verdict, be regarded as
decisive of the plaintiff’s case.

- Defendant’s contention that the “jury was misled and fell into a
plain mistake’ is based on the fact that the suit involved two loans,
one for $5,500 and the other for $4,000. The note and order evi-
dencing the first loan were not in evidence, and it is argued by the
defendant that the evidence of its cashier as to their execution by the
plaintiff, not being specifically contradicted by her, must be accepted
as true, and consequently that the inclusion of the $5,500 loan in the
verdict was a plain mistake. As stated in defendant’s brief, however,
“Mrs. Lavallee denies that she ever borrowed any money from the
Laconia National Bank, and states that she never signed a note, and
that Mr. Saltmarsh, the cashier, never came with her husband,
Captain Lavallee, to her house, and that she did not sign any instru-
ment whatsoever.” In this state of the proof it cannot be said as a .
matter of law that the jury fell into a plain mistake, or any mistake,
in computing the amount of the verdict.

Judgment on the verdict.

All concurred.




